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I INTRODUCTION.

The Dry Creek Rancheria Band of Pomo Indians ("Tribe")' respectfully submits
this response to the Petitions for Review of NPDES Permit No. CA 0005241 ("Permit")
filed by the County of Sonoma, California ("County"), and by the Alexander Valley
Association ("AVA") (collectively, the "Petitions" or "Petitioners"). Region IX of the
United States Environmental Protection Agency ("Region") properly issued the Permit
with appropriate conditions to allow the Tribe to discharge treated wastewater into a
tributary to the Russian River under the National Pollutant Discharge Elimination System
("NPDES"). It is the Tribe's understanding that the EPA will be filing a responsive
pleading which addresses fully the Petitions' lack of merit, and the Tribe joins the EPA
its response.

In addition to joining the EPA's response, the Tribe submits this Response to
defend against the Petitioners' unsupportable attacks on the Tribe's sovereignty and
rights. The County's and AVA's Petitions are just another step in their ongoing march to
stop the Tribe from exercising its sovereignty and its rights under federal law to build,
own, and operate a government gaming project on its reservation. The Tribe's
wastewater treatment facility treats water from this gaming project (the River Rock
Casino, hereinafter the "Casino") and other government operations on its reservation.
Moreover, AVA is attempting to improperly use this permitting procedure to obtain a
waiver of the Tribe's sovereignty and to subject the Tribe to County enforcement control
over the Permit. The EAB should not allow the County or AVA to succeed in either of
these unlawful goals, and, for the reasons stated in the EPA's Response (adopted and

incorporated herein by the Tribe), the County's and the AVA's agenda-driven Petitions

! The Dry Creek Rancheria Band of Pomo Indians is a federally-recognized Indian tribe with a 75-acre
reservation near Geyserville, California — the Dry Creek Rancheria. The Tribe currently has approximately
950 members and is growing. As of the last federal census, however, over 70% of Tribal members had
incomes below the federal poverty line.
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should be denied.

II. PETITIONERS' TRUE AGENDA IS TO TERMINATE (OR AT LEAST

CURTAIL) THE TRIBE'S EXERCISE OF ITS RIGHT TO OWN AND

OPERATE ITS GOVERNMENT GAMING PROJECT.

The Petitions are nothing more than another groundless attempt to cause further
harm to the Tribe’s right to own and operate its government gaming project. Simply put,
Petitioners hope that attacking the Permit will hurt the Tribe’s ability to operate and
expand the Casino. This is a tactic that Petitioners” have used before. Both the County
and the AVA have engaged in an onslaught of legal harassment against the Tribe and its
Casino since the Tribe announced its plans to build a casino on its Rancheria. This
harassment has included a protest filed in an effort to stop the Tribe from getting a liquor
license for its casino;’ lawsuits filed to stop the federal government from taking land
adjacent to the casino into trust for the Tribe;? a lawsuit filed seeking to eradicate the
Tribe's jurisdiction over building and fire code inspections on the Rancheria (in which the
Tribe prevailed at both the district and appeals court);* and a lawsuit filed by members of
the AVA claiming that the Tribe had no right to use the road to the Rancheria for casino
patrons (which suit they lost).5 |

The Petitioners' true agendas are evident in the filing of their meritless Petitions.
As clearly outlined in the Region's Response, the Petitions are meritless. Accordingly,
such Petitons would only be brought to obtain the advantage of further harming the
Tribe's rights to own and operate its government gaming project. The AVA's true agenda
is further demonstrated by its bold and improper request that the EAB determine that the

Permit authorizes a violation of the gaming compact between the Tribe and the State of

2See Ex. 1.
3 See Exs. 2 and 3.
* See Exs. 4 and 5.
5 See Ex. 6.



California ("Compact") and the Indian Gaming Regulatory Act ("IGRA"® because it
allegedly allows the Tribe to apply effluent onto a 12-acre spray field outside the
Rancheria.” This issue was not raised on the record and thus should not be subject to
review at this time.®

Moreover, this argument is based on supportable facts regarding the location of
the sprayfields. The only evidence in the record is that the sprayfields would be within
reservation boundaries.” Even if this issue had been raised and were based on
supportable facts, this is not a matter for the EAB to review. Compliance with the
Compact is not a matter properly before the EAB but is a contract matter between the
State of California and the Tribe.!® Similarly, IGRA compliance is not within the EAB's
jurisdiction. The National Indian Gaming Commission is the agency charged with
exclusive federal jurisdiction to regulate gaming on Indian lands — and to enforce
compliance with IGRA."" Accordingly, AVA's position in this regard should be rejected
so as to prevent the Petitioners' from achieving their underlining goal of harming the
Tribe's right to own and operate its government gaming project.

Throughout the permitting process, the Tribe has sought to be treated fairly and to
have its Permit judged on the merits and that is all it requests here. The Tribe has the
sovereign right, recognized under federal law, to own and operate a government gaming
project. The County and AVA should not be allowed to use this forum to further their
attempts to deny or harm the Tribe's efforts to exercise this right. Fairness and the merits

dictate that the County's and AVA's agenda-driven Petitions requesting review of the

625 U.8.C. § 2701 et seq.
" AVA Petition at 17-19.
8 See In re City of Newburyport Wastewater Treatment Facility, NPDES Appeal No. 04-06, slip op. at 22
(EAB, Dec. 8 2005).
% See AR at 348 (Supplement to Application at Figure 2A-1); AR at 180 (Permit Application at 3 (Form
3510-2A)).
10 See Ex. 7, Compact Section 9.0.
1 Spe 25 U.S.C. §8 2702(3), 2704, 2705, and 2706; Sac and Fox Nation v. Norton, 240 F.3d 1250, 1265
(10th Cir. 2001).
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Permit conditions be denied.

III. PETITIONER AVA IMPROPERLY SEEKS TO OVERTURN WELL

ESTABLISHED LAW HOLDING THAT INDIAN TRIBES, BY VIRTUE

OF THEIR SOVEREIGN STATUS, ARE NOT SUBJECT TO STATE OR

COUNTY CONTROL AND ARE IMMUNE FROM UNCONSENTED

SUIT.

AVA boldly asserts that the Tribe should be forced to give up its sovereignty and
subject itself to County control to obtain the Permit.'* The AVA seeks such a waiver to
give the County the authority to bring an action directly against the Tribe to enforce the
Permit."”® This in effect would give the County enforcement jurisdiction and control over
the Tribe's federal Permit.

Because AVA at no time raised this issue on the record, it is not properly

addressed here.'*

In any case, AVA does not — and cannot — cite any other instance
where a tribe has been compelled to so cede its sovereignty and subject itself to local
control just to get an NPDES permit. And nothing in the Clean Water Act ("CWA"
authorizes the EPA to require a Tribe to waive its sovereign immunity or subject itself to
local control as a condition to obtaining an NPDES permit. Indeed, the ostensible
purpose of the EPA's Indian program is to promote — and not undermine — tribal
sovereignty.16

Given the County's and AVA's continuous and improper attempts (noted above)

to utilize legal procedures and processes in an effort to bludgeon and stifle the Tribe's

lawful pursuit of economic development on its reservation, it is not surprising that AVA

12 AV A Petition at 19-21.
13 AVA Petition at 20.
1 See In re City of Newburyport Wastewater Treatment Facility, NPDES Appeal No. 04-06, slip op. at 22
(EAB, Dec. 8 2005).
533 U.S.C. § 1251 et seq.
16 James M. Grijalva, The Origins of EPA's Indian Program, 15 Kan. J. L. & Pub. Pol. 191 (2006).
4



would now suggest that the Tribe should not be entitled to retain its basic sovereign status
as recognized under federal law. Longstanding and well-established principles of federal
TIndian law hold that tribes are not subject to state or county jurisdiction or laws and are

immune from state and local control.!”

And it is a fundamental principle of federal
Indian law that tribes enjoy sovereign immunity from unconsented suit except where a
tribe has expressly and unequivocally waived this immunity or where it has been
abrogated by Congress.18

In light of this long chain of precedent and the absence of any authority or
example to the contrary, it is apparent that AVA's position (that the Tribe must somehow
waive its sovereignty and be subordinated to the County in the manner suggested as a
condition to obtaining the Permit) should be denied. Such an argument is simply
erroneous and contrary to well-established law. And such an abrogation of sovereign
immunity or exercise of County enforcement control is unnecessary. As AVA notes, the

EPA will retain jurisdiction to enforce the Permit (should this become necessary),” and

the Permit has all necessary and appropriate conditions.

Y See, e.g., Alaska v. Native Village of Venetie Tribal Government, 522 U.S. 520, 527 n. 1 (1998)
("[P]rimary jurisdiction over land that is Indian country rests with the Federal Government and the Indian
tribe inhabiting it, and not with the States."); Cabazon v. Cabazon Band of Mission Indians, 480 U.S. 202,
207 (1987) ("[T]ribal sovereignty is dependent on, and subordinate to, only the Federal Government, not
the States."); New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 332, (1983) ("Because of their
sovereign status, tribes and their reservation lands are insulated in some respects by a historic immunity
from state and local control, and tribes retain any aspect of their historical sovereignty not inconsistent with
the overriding interests of the National Government.") (internal quotations and citations omitted); id.
("[Supreme Court] cases establish that absent governing Acts of Congress, a State may not act in a manner
that infringe[s] on the right of reservation Indians to make their own laws and be ruled by them."); Santa
Rosa Band of Indians v. Kings County, 532 F.2d 655 (9th Cir. 1975); Middletown Rancheria v. Workers'
Comp. Appeals Bd., 60 Cal. App. 4th 1340, 1347 (1998).

18 See, e.g., Oklahoma Tax Comm'n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 509 (1991)
(citing Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58-59 (1978)). See also Kiowa Tribe of Oklahoma v.
Mfg. Techs., Inc., 523 U.S. 751, 754 (1998).

19 AV A Petition at 19. See also EEOC v. Karuk Tribe Housing Authority, 260 F.3d 1071, 1075 (9th Cir.
2001) (noting that tribal sovereign immunity does not protect tribes against unconsented suit by the federal
government) (citations omitted).
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IV. CONCLUSION.

For the foregoing reasons, the Tribe requests that the Petitions be rejected and that
no review be undertaken. The Tribe further requests that, in the event that any review is

ordered, the Tribe be permitted to brief any issues that may be considered at that time.

Dated: February 21, 2008 HOLLAND & KNIGHT LLP

Yy AN
Donald M. Clary”_~

Attorneys for DRY CREEK RANCHERIA
BAND OF POMO INDIANS

By:




EXHIBIT 1

BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

In re Dry Creek Rancheria Wastewater Treatment Plant
NPDES Permit No. CA 0005241

NPDES Appeal Nos. 07-14 & 07-15



COUNTY. OF SONOMA ! (

BOARD OF SUPERVISORS

575 ADMINISTRATIONM DRIVE, RM. 100A

SAMTA ROSA, CALIFORNIA 95403 PAUL L. KELLEY

SUPERVISOR FOURTH DISTRICT
(707) 565-2241 |

FAX (707) 565-3778 pkellay@sor\omo-coun!y.org
- EEVET. LEWIS
. COUNTY CLERK

March 5, 2003

Michael Mann
" District Administrator
Department of Alcoholic Beverage Control
50 “D” Street, Suite 130 . ' '
... Santa Rosa, CA 95404

Re:  Protest to Apﬁlication for Alcoholic Beverage License
- for River Rock Casino. '

Dear Mr. Mann:

4 I 'am currently Chairman of the Sonoma County Board of Supervisors and the Supervisor
representing the Fourth District in which the River Rock Casino is located. I am sending this
letter to protest the alcohol beverage application submitted for the River Rock Casino by the Dry
Creek Rancheria of Pomo Indians (“Tribe). The casino represents the largest gathering spot in
Sonoma County that is open on a 24-hour, seven-day-periweek basis. It is in the tural Alexander
Valley area and served by State Highway 128 which is a winding two-lane highway marked by
several ninety degree turns. In addition, the dead end narrow access road to the casino itself
twists up a narrow canyon to an otherwise inaccessible location. . The casino estimates that, with -

a liquor license, it will draw more than two thousand cars per day, largely of out-of-area
customers unfamiliar with the location or roads. ‘ :

The casino facility and application to serve alcohol are unique in both my District and
indeed in the County. The combination of the facility’s large size (roughly 60,000 sg. ft.),
location on remote federal government property, and involvement of a recognized Indian tribe
(that takes the position it is not subject to County land use planning and permit approvals),
requires that the application be reviewed in a manner that looks at the total implications 6f
granting the license to serve alcohol. It is not similar to a convenience store, neighborhood bar,
restaurant or even a wine tasting room to which your regulations are most often applied.

R VAR
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Michael Mann
District Administrator
Department of Alcoholic Beverage Control

March 5, 2003.
Page 2

A primary concern is the infusion of the potentially thousands of-drivers per day who
have been drinking alcohol onto the public rural roads surrounding the casino. - As stated above,
the casino is served by a single access road. An accident on that foad would limit the ability of
first responders to reach the casino in an emergency. The experience of similar casinos in rural
areas is an increase of accidents and fatalities leading to the facility. For example, the Cache
Creek casino in Yolo County, which is served by a similar two lane state highway (SR 16) has
suifered a significant increase in accidents and fatalities since the opening of the casino. This has
lead Caltrans to conclude that the highway access to the casino is “experiencing an unacceptable
level of traffic accidents.” Cache Creek’s application for a liquor license is currently pending.

It is important to note that Highway 128 is a major pick-up and delivery point for school
buses in the morning and afternoon hours between the casino and Geyserville. It is also not
unusual to have agricultural equipment travel for short distances on the road making them a
potential target for customers seeking a speedy return home from the casino bar along the rural
route. The link between drunk driving and auto accidents is now well accepted and approval of -

the alcohol beverage license would place the school children and other users of these roads at
great risk. '

=i - What sets the application apart. from other, license: requests is the scope of use in an area
without the infrastructure to support this type of commercial operation. The license would allow
a drinking/gambling establishment, with extended hours of operation, in the midst of a rural,
residential and agricultural area. It is not only an incompatible use for the community but will

result in burdening law enforcement whose resources are already stretched thin in this part of the
County. - : i

It is my understanding that the Sonoma County Sheriff will be submitting separate
comments on the alcohol license application. As a Supervisor, however, I have grave concerns
“about how the above conditions will lead not only to a tragic loss of life and disturbance of
‘family residences but will tend to create law enforcement problems and strain already limited
: .resources.. Use of alcohol is documented to-be a factor in not only traffic accidents but a variety
of.illegal behavior including domestic violence and property crimes.

N, T
J Lodd

0388

~I
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Michae! Mann .
District Administrator A ' Page 3
Department of Alcoholic Beverage Control ' , _

'March 5, 2003

The area served by the Sheriff in which the
largest law enforcement service districts in the unin
by two Sheriff deputies. The casino is located at 0
call or résponse to other disturbances and
deputies, leaving the test of the district un
With people coming into the area to

River Rock Casino is located, is one of the
corporated part of the County and is served
ne side of the coverage territory. Each traffic
potential crimes ties up at least one, if not both
derserved and requiring backup units from other areas
gamble and drink, at one of the few places in that vicinity
where alcohol is available at night, increases in crime can be expected throughout the coverage
area. For example, just a short time. after the casino opened, a murder was comumitted by patrons

headed to the casino but who had just left the freeway. Consum

ption of alcohol can only lead to
* increased crime in-a type of facility that. reputable studies and law enforcement experience have
identified as a magnet for criminal behavior. ‘ : '

ounded by the fact that the local county fire chief
including the access road) does not meet County
over the property is currently being contested by the
BC grants a license to this facility, it is stating its

e to consume alcohol when the County Fire Chief has
come to the opposite eonclusion.” The ABC should refrain from making a decision that leads to

a situation where, due to granting of the liquor license, a greater segment of the public will be -
drawn to a remote facility where real safety questions exist.

The law enforcement problems are comp

has preliminarily determined, that the, facility,(

* fire safe standards. The Chiefs jurisdiction
Tribe in federal court. Nonetheless, if the A
approval to the public that this is a safe plac

Also of congern is that the notice the Board received listed the Tribe as the sole applicant.
It 1s my understanding that the Casino is being operated/developed underg partnership agreement
- . with D}r;j’}__@asino Creek, L.L.C. which is to receive 20% of ;lfr%st'proﬁts from the facility’s

operation. The controlling owner of Dry Creek Casino, L.L:C.\i_s_l\j,eyadé Gold & Casinos, Inc.
-(*Nevada Gold”). It is my further understanding that neither Nevada Gold nor Dry Creek

Casino, L.L.C. have an agreement with the Tribe approved by the National Indian Gaming
Commission, as required under federal law. . ‘ '

The approval of the license application will have an immediate and profound negative
. 1mipact on the demands placed on law eﬁ_forcementg casino patrons; and the safety of the
s.uljround_inguqon'lrlnunity. I urge you to deny the application. - Please contact my office if you
would like additional background information or to respond to any questions you may have.
Thank you for your consideration of this important public safety issue.

.P\’Ca tm%o% ,
Paul Kelley o S
" Supervisor, Fourth District I

270389



Paul Kelley
COUNTY OF SONOMA

Board of Supervisors
575 ADMINISTRATION DRIVE
SANTA ROSA, CALIFORNIA
95403-2867 -

RETURN SERVICE REQUESTED

!

Michael zmds

District >a§2m: ator’

Department of Alcoholic Beverage Control
50 “D” Street, Suite 130,

Santa Rosa, CA om&oa

270350




STATE QOF CALIFORNIA — BUSINESS TRANSPO

TE OF CALIFORNIA — BUSINESS, ; { DN AND HOUSING AGENCY
DEPARTMENT OF ALCOHOLIC pcVERAGE CONTROL

3510 ROSIN COURT, SUITE 150, SACRAMENTO, CA 95834 '
(916) 263-8111 - :

GRAY DAVIS. Govermor

May 1, 2003

Paul L. Kelley
Board of Supervisors
~ County of Sonoma
575 Administration Drive, R. 100A
San Rosa, CA 95403

- DRY CREEK RANCHERIA OF POMO
River Rock Casino

-3250 Highway 128 East
Geyserville, CA 95441

‘ - File: 396835
Dear Protestant(s):

Your protest against the above application has been received, and a copy has been sent to the
applicant. g :

If the Department épproves issuance of the license, a hearing on your protest Wﬂl be
scheduled before an Administrative Law Judge. : o

If the Department does not approve issuance of the license and if the applicant requests a
hearing, the hearing on your protest will be held at the same time. On the other hand, if the applicant -

does not request a hearing, you will receive no further notice from the Department.

If there is to be a hearing, you will be notified

of the date, time and place. You will be
expected to attend the hearing and to testify. ’ '
S Sincerély, |
S
" TheresaLaster -
Legal Analyst
TL:ys

cc: Santa Rosa District Office (707) 576-2165
Applican{(s) w/Enclosure

270391



EXHIBIT 2

BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

In re Dry Creek Rancheria Wastewater Treatment Plant
NPDES Permit No. CA 0005241

NPDES Appeal Nos. 07-14 & 07-15



COUNTY ADMINISTRATION CENTER
575 ADMINISTRATION DRIVE,
RooMm 105A

SANTA ROSA, CALIFORNIA 95403

AGRICULTURE
INDUSTRY
RECREATION

TELEPHONE: (707)565-2421
FACSIMILE:  (707) 565-2624

ASSISTANT COUNTY COUNSEL OFFICE OF THE COUNTY COUNSEL
BRUCE D. GOLDSTEIN . STEVEN M. WOODSIDE
County Counsel

September 28, 2006

Via Overnight Mail :
Interior Board of Indian Appeals
U.S. Department of the Interior
801 N. -Quincy St., Suite 300
Arlington, Virginia 22203

Re: Notice of Appeal by Sonoma County, California

CHIEF DEPUTIES

C. DAVID HURST RICHARD M, FLORES

TARA HARVEY SHERYL L. BRATTON
DEPUTIES

KATHLEEN M. FARRELLY ~ ANNE L. KECK

Jit D. Gouis TINa M. WaLLIS

KATHLEEN A. LAROCQUE  BARBARA FITZMAURICE
SuzanNNE M. DEKOzaN  LINDA D, SCHILTGEN

SUE GALLAGHER EULIZABETH S, HUTTON
JEFFREY L. BERK WiLLIAM L. ADAMS
SALLY B. MCGOUGH JEFFREY M. BRAX

DaviD R. MCFADDEN JENNIFER C. KLEIN
GREGORY T, DION MARGARET A. SINGLETON
STEVE S. SHUPE BRIAN E. NUSSBAUM
PHYLLIS GALLAGHER DeBBIE F. LATHAM

Proposed Notice of Decision for Dry Creek Rancheria Band of Pomo

Indians
To the Honorable Members of the Board of Indian Appeals:

L. IDENTIFICATION OF APPEAL

The County of Sonoma, State of California, (“County”) hereby files this Notice of
Appeal (“Notice”), pursuant to 43 CFR 4.332, indicating its challenge to the Proposed -.:. .
Notice of Decision of the Pacific Regional Office of the Bureau of Indian Affairs (“BIA™) -
to take land into trust status on behalf of the Dry Creek Rancheria Band of Pomo Indians. ...
(“Tribe”). Sonoma County is an “interested party” as the Proposed Decision authorizes
real property to be taken into trust by the United States that is within the political
subdivision (and under the regulatory and taxation authority) of the County. The Notice
pertains to the Proposed Decision of the United States Department of the Interior, Bureau
of Indian Affairs Regional Office issued by the Acting Regional Director on or about
August 29, 2006 (“Proposed Decision™). The Proposed Decision grants the application of
the Tribe to take into trust approximately 18 acres of real property located in the County
of Sonoma, State of California. The proposed trust land is located adjacent to the Tribe’s
gaming facility and is more particularly described in the Proposed Decision which is

attached hereto as Exhibit A and incorporated by this reference.



Board of Indian Appeals

U.S. Department of the Interior

Re: Notice of Appeal by Sonoma County
September 28, 2006

Page 2 '

" II. STATEMENT OF REASONS

A.  THE PROPOSED DECISION WAS NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE AND THE BIA ABUSED ITS
DISCRETION IN GRANTING THE TRUST APPLICATION

The Proposed Decision contains serious errors of law, fact, and process which
require that the preliminary trust determination be reversed. The Proposed Decision is
fundamentally flawed as the BIA failed to apply the appropriate criteria in determining
that the requested land should be afforded trust status.! The Proposed Decision also
appears to adopt the Tribe’s position without conducting the necessary independent

investigation and consideration. Critical problems with the Decision include failure to .

propetly take into account the fact that the Tribe’s current land is not held in trust,

disregard of substantial evidence that the trust land will be used for gaming purposes, and . -~ i
summary dismissal of legal authority that the land is bound by a Williamson Act contract.. .

The BIA further abused its discretion by giving no weight to local government concerns: ... -

and improperly issuing a Finding of No Significant Impacts (FONSI), rather than
requiring a more thorough examination of the environmental impacts through an:t
Environmental Impact Statement (“EIS”).

1. The Pfoposed Trust Acduiéition Creates Serious Jurisdictional Problems
and Potential T and Use Conflicts

Withoh-t the heneﬁt of legal éhalyéis the Proposed Decision adopts the Tribe’s:

position as its.own that “acceptance of land by the federal government effectively causes .. .-

the [Williamson] contract to become null and void.” The statute and cases summarily
cited in the Proposed Decision (Govt. Code § 51295; Barnidge v. United States, 101 F.2d
295, 298 and State of Minnesota v. United States, 125 F.2d 640) do not stand for the

'A Statement of Reasons for the County’s Appeal are provided above pursuant to 43 CFR
§ 4.332(a). The County of Sonoma’s Comments on the Application of the Dry Creek Rancheria
to the Secretary of the Interior to Accept Land Into Trust For Non-Gaming Purpose and related
Comments to Dry Creek Rancheria Fee to Trust Project Draft Environmental Assessment
expound farther on the appeal basis, are part of the Administrative Record, and are incorporated
herein by this reference. In addition, the BIA relied upon errors of law and fact throughout the
Proposed Decision. The County offers the above only as examples of deficiencies requiring
reversal and reserves the right to challenge additional errors in the Proposed Decision following
preparation of the Administrative Record.

Cp
LIRS



Board of Indian Appeals

U.S. Department of the Interior

Re: Notice of Appeal by Sonoma County
September 28, 2006

Page 3

proposition they purport to support. In making its erroneous analysis, the Proposed
Decision improperly determines that there are not jurisdictional problems and land use
conflicts that would arise by the trust acquisition under 25 CFR 151.10 (f).

It is undisputed that the Tribe purchased the Property subject to a Williamson Act
contract and that the proposed uses conflict with the uses permitted under the agricultural
preservation requirernents imposed under the Act. (Govt. Code §51200 ez seg.) In
purchasing the Property, the Tribe was notified of and agreed to be bound by the terms of
the contract. The weight of authority, simply disregarded by the Proposed Decision, is
that the contract would survive a transfer into trust. In Friends of East Willits Valley v.
County of Mendocino, 101 Cal. App. 4th 191 (2002), the petitioners challenged
cancellation of a Williamson Act contract for a parcel subsequently taken into trust. As
here, the BIA took the position that granting of the trust application voided the
Williamson Act restrictions and rendered them inapplicable. (Id. at 198.) The Court
rejected this argument, holding that no state or federal law “invalidates contractual -
commitments made before the passage of land into trust.” (/d. at 201.)

The Fi riends of East Willits Valley Court noted that the tribe had voluntarily
accepted the Williamson Act restrictions, and that holding that these restrictions are
“automatically voided by the passage of land into trust” would violate both law and.
policy. (Id. at 203; see also Of Rhode Island and Providence Plantations v. Eastern Area
Director (2000) 35 LB.I.A. 93 (BIA should consider town’s pre-existing easement in the
trust application because the easement rights survive into the trust); Narraganseit Indian
Tribe v. Narragansett Electric Co. (1995) 878 F. Supp. 349, 365 (easement granted to city -
would not be eliminated if BIA. accepted land into trust because the pre-existing easement
bound all successors-in-interest).

As demonstrated above, he Proposed Decision’s determination that there are not

significant jurisdictional and land use conflicts is not supported by substantial evidence
and is in error as a matter of law.

2. The BIA Did Not Apply the Appropriate Criteria for the Trust Application
‘ as the Land Was Not Considered a Gaming-Related Acquisition

The Proposed Decision is fundamentally flawed as the trust application was not
analyzed under the procedure and standards applicable to a gaming-related project. The
Proposed Decision ignored the gaming requirement despite clear evidence that the land
would be used as an essential component of the Tribe’s casino master plan. Under the
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for “gaming related purposes” must be.reviewed by the Office of Indian Gaming
Management (OIGM) and subject to compliance with the Indian Gaming Regulatory Act
(IGRA), in addition to the Title 25 Code of Regulations Part 151 test reflected in the
Proposed Decision.

. The Proposed Decision asserts that such a gaming review is not appropriate in this
case as the Tribe’s gaming facility can operate without the proposed trust land. (See
Proposed Decision at p. 7.) - However, the Proposed Decision does not indicate any
independent investigation or analysis of the County’s argument that the fee-to-trust
application and related project is an integral part of the gaming operation master plan.
For example, ignored by the BIA’s decision is that the oversized access road extending to
the Rancheria is intended to provide emergency ingress and egress to the casino; the
over-sized parking area is likely to be used for casino complex parking; the emergency . ;-
services building is intended to primarily serve the adjacent casino (and not the trust
property’s proposed tasting room-and residential subdivision) and, critically, the:water .
storage and transmission facilities are an essential part of the final casino plan. - : - -

.3. . . The Proposed-Decision Erred Both in-the BIA’s Authority to Take the Land
into Trust and the Agency’s Ability to Impose Restrictions on the Property

The BIA relied on the'Secretary’s power to take the land into trust as it is :
“contiguous to the exterior boundaries of the Dry Creek Rancheria.” (Proposed Decision
atp. 2.) The applicable regulations contained in 25 CFR 151.3 provide that contiguous -
land must be adjacent to a tribe’s reservation. The Rancheria is neither a “reservation™ as- -
defined under the law nor a trust property (as the land is held in fee by the United States). -
As such the Proposed Decision improperly relies upon 25 CFR 151.3(1) as a basis for the
authority to take the land into trust.

Even assuming the BIA has the authority to take the land into trust, the Proposed
Decision improperly concludes that it could not impose restrictions on trust Jand to insure
that it was not used for gaming purposes or uses inconsistent with its Williamson Act
obligations: (Proposed Decision at p. 3.) In doing so, as the Administrative Record will
indicate, it misrepresented the position of the trust comments of Congressman Mike
Thompson and erred as a matter of law. (See Proposed Decision at p. 3.) This important
legal error has ramifications for the entire trust decision and NEPA. analysis.
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B. THE BIA FAILED TO.COMPLY WITH THE NATIONAL
ENVIRONMENTAL POLICY ACT (NEPA) ‘

The County submitted twenty-two (22) pages of comments to the Draft EA
detailing the significant long-term impacts on the environment that would be caused by
approval of the trust application as well as a lack of an appropriate alternatives analysis.
In its decision the BIA failed to follow its own requirements for NEPA compliance as set
forth in Part 30 of the Bureau of Indian Affairs Manual (30 BIAM), Supplement 1. For
example, the County comments identified significant impacts that, pursuant to 30 BIAM,
Supp.1, 5.1, should have required preparation of an EIS. The County respectfully submits
that the BIA cannot lawfully have approved the proposed project on the basis of the Draft
EA and the agency abused its discretion in not requiring an EIS.

I NOTICE TO. INTERESTED PARTIES

The Proposed Decision was received by the County on or about August 30, 2006.
Pursuant to 25 CFR 4.333; the' County hereby certifies that this Notice was served on the
Assistant Secretary - Indian Affairs and to all other required known interested parties as
shown in the attached Proof of Service. The attached proof of service shall constitute the
list of interested parties required pursuant to 43 CFR 4.332(a)(3) and is incorporated by
this reference. ‘

Respectfully submitted,
Steven M. Woodside, County Counsel

D e

fuce D. Goldstein
Assistant County Counsel
Attorneys for Appellant
County of Sonoma

BDG:bkm
attachments
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Harvey Hopkins, Chairperson

RECEIVED
Dry Creek Rancheria '

" P.0O. Box 607 o AUG 31 2006
Geyersville, CA 95441 .

| County Counsel

COUNTY OF SONOMA

Dear Mr. Hopkins:

This is notice of our decision upon the application of the Dry Creek Rancheria, to have the
below-described real property, accepted by the United States of America in trust for the Dry
Creek of Pomo Indians of California. The land referred to herein is situated in the State of
California, County of Sonoma, Unincorporated Area, and is described as follows:

That portion of the following described land lying Northeasterly of the Centerline of State
Highway 128 as said Highway existed on April 16, 1971. Beginning at an iron pin driven in the
ground in the middle of the County Road leading form Alexander Valley to Geyserville, on the
East side of the Russian River, in the Northwesterly line of the Land of Frederick and Emma
Dralke, thence along said Northwesterly line South 47 %° West, 31.07 chains-to a station in the
Bed of Russian River; thence up and along said Bed of the Russian River, North 49 %:° West,
15.84 chains to a station; thence leaving the Bed of said River North 48 7:° East, 28.90 chains -
along the Easterly line of the Land of William Smith to an iron pin driven in the ground in the
middle of said Road; thence along,z‘he middle of said Road, South 54 %° East, 6.11 chains; -
thence South 62 %° East, 5.67 chains to an iron pin driven in the ground, thence North 26° East
23.03 chains to an iron pin driven in the ground in the Southwesterly line of the Caslamayomi
Rancho (United States Indian Reservation); thence along said line South 46 %2° East, 12.55
chains to a post, being the most Northerly corner of the Land of said Frederick and Emma
Drake; thence along the Northwesterly line of said land, South 47 %° West, 19.58 chains to an
iron pin driven in the ground, thence South 54 ° East, 0.83 chains to and iron pin driven in the
ground; thence South 20 %° West, 1.69 chains to an iron pin driven in the ground, in the middle
of said road; thence along the middle of said Road North 57 %° West, 1.63 chains to the place of
beginning and being a portion of the Sotoyome Rancho.

The above-described real property contains ‘approximately 18.03 acres, more or less and is
contiguous to the exterior boundaries of the Dry Creek Rancheria.

RECEIVED

TAKE PRIDE &5 - AUG 3 2008
c. 2y e dreis INAMERICA BOARD OF SUPERVISORS

@/\/{/J&\ézd{)ﬂmvu . tvu!m!ur A COUNTY OF SONOMA
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Federal Law authorizes the Secretary of the Interior, or his authorized representative, to acquire
title on behalf of the United States of America for the benefit of tribes when such acquisition is
authorized by an Act of Congress and (1) when such lands are within the exterior boundaries of
the tribe’s reservation, or adjacent thereto, or within a tribal consolidation area, or (2) when the
tribe already owns an interest in the land, or (3) when the Secretary determines that the land is
necessary to facilitate tribal self-determination, economic development, or tribal housing. The
applicable regulations are set forth in the Code of Federal Regulations (CFR), Title 25,
INDIANS, Part 151, as amended. '

In this particular instance, the authorizing Act of Congress is the Indian Land Consolidation Act
of 1983 (25 USC §2202 et seq). As previously stated, the lands that are the subject of this
decision notice are contiguous to the exterior boundaries of the Dry Creek Rancheria. .

On April 20, 2005, we issued notice of, and sought comments regarding the fee-to-trust
application from the California Office of Planning and Research; State of California, Deputy
Attorney General; State of California, Deputy Legal Affairs; State of California, Department of
Conservation; Department of Alcoholic Beverage Control; James Peterson, District Director,
Office of Dianne Feinstein; Bruce Goldstein, Deputy Counsel, Sonoma County; Sonoma County
Board of Supervisors; Sonoma County Department of Public Works; Sonoma County Fire
Protection District; Sonoma County Asséssor; Sonoma County Sheriff’s Dept; Chairperson,
Cloverdale Rancheria; Chairperson, Lytton Rancheria; Chairperson, Stewarts Point Rancheria;
Chairperson, Graton Rancheria; Alexander Valley Association.

In response to our notification, we received the following comments: -

= A letter dated J une 1, 2005 from the Department of Transportatmn stating they have no
comments to offer.

= A letter dated June 6, 2005 from the Alexander Valley Association stating that the
proposed acquisition should be processed under the provisions of the Indian Gaming
Regulatory Act (IGRA) and that the Dry Creek Rancheria is held in fee, and not in trust.

= A 138-page packet dated June 21, 2005 from the County of Sonoma, Board of
Supervisors, stating that the County is concerned that accepting the land into trust will
create jurisdictional problems and land use conflicts with the Sonoma County General
Plan, Zoning Ordinance, and contract between the County and Tribe under the
Williamson Act, Govt. Code § 51200 et seq. The County is further concerned that the
purposes for which the land will be used have not been adequately defined, and appear to
necessitate review by the Office of Indian Gaming Management.

In response to the County’s comments, the Tribe responded by letter dated Oct'ober 28, 2005,
summarized as follows: :

* The SuperV1sors surpnsmgly state in their introduction that the Tribe intends to engage in
“potential mining activities,” which will “create a serious jurisdictional conflict.” County
officials know (or could have easily determined), however, that the reference to such
activities in an earlier environmental document was just about a possible short-term -
surface use that would have taken place, if at all, well before the Parcel was taken into
trust, and thus would have been subject to County permitting if it were to occur. It was

-9 -
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disclosed out of an abundance of caution in anticipation of a possible temporary use of a
portion of the Parcel for providing and preparing materials for some hillside stabilization
and road and parking surfacing that was taking place next door on the Reservation. That
activity, which was ultimately carried out without use of the Parcel, has long since been
completed There is no plan for using the Parcel for any kind of batch piant surface
mining or any other similar use, and the County should know, or could have easily

" determined, that fact.

» The County also stafes...and the Tribe acknowledges that the Parcel is subject to a

" Williamson Act contract. However, the Williamson Act is not necessarily inconsistent
with the proposed uses, and in any event its continued application is doubtful once the
land is taken into federal trust. See Cal. Gov. Code §51295. '

= The County also alleges that a lack of regulation on the Reservation, asserting that the
supposed lack of controls has led to various environmental issues on the Reservation, and
that the claim is somehow relevant to the Apphca’non The Tribe’s-activities onthe
Reservation are compliant with all applicable laws, including but certainly not limited to
those related to the environment. The Tribe has spent considerable resources to ensuré
that it continues to be in compliance with all laws. Indeed, the County has been directly
involved in court and other tests of such allegations and knows that the Tnbe has been
found to bein comphance time after time. :

= The County is incorrect in its analysis of the intended future uses of the Parcel. The same
can be said of the County’s allegatlon that the planned irrigation ponds are-effluent
storage from the casino. The casino is filly contained on the Reservation and utilizes the
Tribe’s wastewater treatment facility. The road is intended primarily for the vineyard,
tribal governmental offices, and emergency services building. In addition, the-proposed
road will provide additional access to the Reservation. The road will have a closed gate

~and will not be used by casino patrons for non-emergency purposes.

» The County again questions...whether the tribal housing proposed in the application will
satisfy the housing needs for all 869 members of the Tribe. The application does not
claim that the planned housing will satisfy the housing needs of every.member of the
Tribe. But housing eight families who are jn need, particularly given the high cost of
housing in Sonoma County generally, is not insignificant to those families; and should
not be to the County, which does not provide for that shelter now.

In addition to the above correspondences, we received a letter dated Jume 20, 2005, from the
Honorable Mike Thompson, through George T. Skibine, Acting Deputy Assistant Secretary-
Indian Affairs, advocating that the Bureau conduct a thorough review of this application and set
conditions on the type of use that will be allowed, with serious consequences if those terms are
violated. Representative Thompson further acknowledges the Bureau’s position that, under 40
U.S.C. 3111, it lacks the authority to impose deed restrictions. Mr. Skibine assured
Representative Thompson that a final decision to take land in trust is made only after an
exhaustive and deliberative review of all releévant criteria, factual information, and legal
requirements. '

In support of the Tribe’s acquisition, we received the following:

» TFour letters of support dated August 23, 2006 from residents of Sonoma County.
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= A petition signed by seventy-seven (77) supporters of the Tribe’s efforts 1o place the
Sllb_] ect property into trust.

Pursuant to 25 CFR 151.10, the following factors were considered in formulating our decision:

* (1) the need of the tribe for additional land; (2) the purposes for which the land will be used; (3)
the impact on the State and its political subdivisions resulting from removal of the land from the
tax rolls; (4) jurisdictional problems and potential conflicts of land use which may arise; (5)
whether the Burean of Indian Affairs is equipped to discharge the additional responsibilities
resulting from the acquisition of the land in trust status; (6) the extent to which the applicant has
provided information that allows the Secretary to comply with the implementing procedures of
the Department of the Interior, 516 DM 1-7, and 602 DM 2, Land Acquisitions: Hazardous
Substances Determination.

Factor 1 — Need of the Tribe for Additional Land

The Dry Creek Rancheria was established under the authority of the Act of June 21, 1906, which
established a fribal trust land base of 75 -acres. The subject acquisition request consists of land
that is contiguous to the Tribe’s reservation. The current trust land base is comprised largely of
land that is a hillside with extremely limited buildable terrain. Land suitable for development on
the reservation houses the Dry Creek Rancheria’s casino, parking garage and other associated
infrastructure.

The additional land contemplated in this land acquisition request will address some of the Tribe’s
housing and economic development needs. The Tribe currently has 869 members, none of which
live on the Reservation due to previously stated limitations. It is our determination that the Dry
Creek Tribe has an estabhshed need for additional trust land in order to fac1htate tribal housing,
self-determination and economic development. :

Factor 2 — The Purposes for Which the Land Will be Used

The proposed land use for the subject acquisition includes residential, emergency services, and
agricultural development. Development plans provide for eight tribal residences, an emergency
services building, approximately 4.1-acres of vineyards, and a winery with tribal office space.
Native plant use. areas would also be identified and protected for use by tribal members. Lastly,
several infrastructure projects are proposed to make developments on the proposed trust parcels
possible. Each of the proposed developments is detailed further below.

Residential Development-

Eight tribal residences are proposed for construction at the southeast corner of the subject parcel
at approximately 2,000 square feet per unit. Water will be supplied by existing ground water
wells located on the site and wastewater will be disposed of through individual septic systems.
All grading for the residences (as well as all other site development) will be completed under the
direction of a Storm Water Pollution Prevention Plan.
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Emergency Services Building

The Tribe is proposing to construct an 8,000 square-foot emergency services building near the
northeast corner of the parcel. The station will provide tribal security, fire suppression, and
emergency services for the, Tribe. Proposed staffing atthe facility will include approximately
five firefighters, five security officers and a licensed paramedic. Water will be supplied by
existing groundwater wells located on the site and wastewater will be treated tbrough a septic
system.

Agricultural Development

Two vineyard areas, totaling approximately 4.1 acres (2.5-acre and 1.6-acre fields), are proposed
for development. Water will be supplied to the vineyards by onsite groundwater wells and/or by
tertiary-treated recycled water from the Tribe’s existing wastewater treatment plant. Irrigation
will be provided through a drip system. All grading and infrastructure for these practices will be
completed under the dlrecnon of a Storm Water Pollution Prevention Plan.

Once planted, vineyards will be regularly maintained with fertilizers, herbicides, and/or
pesticides that will be applied at the manufacturer’s recommended rates. Only those chemicals
approved for use within the State of California will be used for vineyard maintenance. Tertiary-
treated recycled water used for irrigation will meet the definition of “disinfected tertiary recycled
water” as provided within Title 22 of the California Code of Regulations. '

Winery and Tribal Offices

A 5,600 square-foot structure is proposed where roughly half of the structure will be dedicated to
wine production and the remainder committed to tribal office space. The facility will provide
processing and storage for harvested grapes and wine and office space for tribal government
functions. A gravel parking lot and loading area will be constructed adjacent to this building.
Water will be supplied through existing groundwater wells and wastewater will be treated
through a septic system. The Tribe is proposing to contract grape harvesting and wine '
production with local wineries.

Native Plant Use Area$

The proposed trust parcel has native plants that have traditional cultural uses by the Tribe. These
areas will be protected from development and used by the Tribe i in accordance with cultural
traditions.

Infrastructure

Development of the proposed trust parcel will require the construction of paved roadways, water
lines, and other utilities. The primary access road to the parcel will be approximately 35 feet
wide (to allow truck traffic) and paved with asphalt. The lower portion of the roadway will
provide tribal access from State Route 128 to tribal residences, vineyards, and winery. The
interchange with State Route 128 will be built within an existing road encroachment and shall be
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designed in accordance with the California Department of Transportation’s design standards for
commercial driveways as described in the Highway Design Manual.

The upper portion of the access road will be restricted to tribal and emergency use. A gate will
be installed at the north end of the warehouse parking to limit public access to the existing
Rancheria. The emergency access road will then'continue to the emergency services building
and the existing Ranchena to provide an escape route in the event of an-emergency on the
Rancheria.

An existing water line serving the Rancheria from a well on the proposed trust parcel will be
replaced and rerouted within the proposed roadway. The water line will also provide potable
water to the proposed residences, tribal offices, emergency services building, and may be used
for irrigation. New power lines prov1dmg service to housing and associated facilities are
proposed within the access road right-of-way. Retammg walls, storm drains and curbs will be
constructed to minimize erosion.

Also proposed are up to three irrigation storage ponds to provide a reliable irrigation source for
the vineyards. The ponds will be constructed near the northwest corner of the parcel and will
hold recycled water from the Tribe’s wastewater treatment plant located on the existing
Rancheria.

The Sonoma County Board of Supervisors raised several concerns with regard to the proposed
land uses, specifically: (1) that the Tribe’s Application fails to disclose any potential future
industrial uses of the property; (2) the proposed batch plant further indicates that the Tribe may
conduct mining operations on the Property to produce gravel aggregate for batch plant
processing; (3) the Tribe lacks a proper disposal site for the effluent generated atits casino site,
and has acquired the instant Property to serve that end; (4) the proposed parking and loading
area appears oversized and far larger than necessary for the adjacent proposed office
building/winery.. .the obvious nnphcatlon is that the parking and loading area will be used in
association with the adjacent casino; (5) the Tribe has proposed a 5,600 square foot winery and
tribal office building...but it appears unlikely that the Tribe will actually process wine in that
space. ..the County requests that the BIA require the Tribe to disclose whether the winery will
actually be used for wine production, and identify how much of the 5,600 square feet will be
used for tribal offices; and (6) the County requests that the BIA conduct further investigation to
determine whether the proposed future uses of the Property truly satisfy the Tribe’s alleged need
for additional affordable housing.

Each of the above issues has been formally addressed by the Tribe. With regard to items 1 and 2,
the Tribeprovided that the temporary batch plant was considered in 2004 to support the
construction of the Tribe’s new parking structure. This temporary use is no longer being
considéred by the Tribe as construction of the parking-structure is now complete.

With regard to items 3 and 4, the County has requested that BIA fully investigate the proposed
use and comply with all Federal laws and regulations governing the permitting of tribal gambling
activities. In accordance with the Department of Interior’s March 2005 Checklist for Gaming
Acquisitions, the acquisition is gaming related (1) if the land and the improvements on the land



are going to be used exclusively for the gaming facility or (2) if the land and the improvements
on the land are not used exclusively to support the gaming facility, but the gaming facility cannot
operate without it. The land uses herein proposed by the Tribe clearly do not meet either
criterion for gaming related acquisitions. As a result, the subject acquisition will not be
governed by the land acquisition provisions of the Indian Gaming Regulatory Act of 1988, 25
U.S.C §§2701~2721. . -

Ttems 5 and 6 have been satisfactorily addressed by the Tribe, and previously addressed n this
Notice.

Factor 3 — Impact on State and its Political Subdivisions Resulting From the Removal of the
Land from the Tax Rolls '

The tpt'al real property taxes for fiscal year 2004 were $13,356.74. The Property was previously
used for agricultural purposes, and is covered by a Williamson Act contract with Sonoma
County. As such, the Property was unlikely to appreciate measurably and generate greater
property.taxes. Its condition would also not have generated collateral tax benefits through sales
of goods and services, or payroll taxes from residents of the property. There were virtually none
and no prospects in sight.

The Tribe’s plans, on the other hand, do just the oppesite. The local community will benefit
from the Tribe’s proposed development of the Property because the Tribe’s use of the Property
will stimulate construction activity, including the purchase of materials and services, and will
keep payroll dollars in the community by housing Tribal residents who would otherwise have to
commute into the area (and leave at night) in order to work on the Reservation.' The surrounding
community will be benefited from the added dollars in circulation, which will more than offset
the loss of relatively insignificant property tax revenues.

Factor 4 - Jurisdictional Problems and Potential Conflicts of Land Use Which May'Arise

The County of Sonoma had several concerns with regard to potential conflicts of land use,
specifically that the Tribe’s proposed uses conflict with the uses permitted under their voluntary
agricultural preservation contract under the Williamson Act, Govt. Code §51200 et seq. Itis the
Bureau’s position that acceptance of land by the federal government effectively causes the
contract to become null and void pursuant to Govt. Code §51295 (Barnidge v. United States, 101
F. 2d 295, 298 and State of Minnesota v. United States, 125 F. 2d 640 [11]).

Additionally, the County stated that the proposed uses would conflict with the Sonoma County
General Plan and Zoning Ordinance which provides that:

The primary use of any parcel shall be agricultural production and related processing,
support services, and Visitor serving uses. Residential uses in these are shall recognize that
the primary use of the land may create agricultural “nuisance” situations, such as flies,

noise, odors, and spraying of chemicals.

and that:
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Local concentrations of commercial or industrial uses, even if related to surrounding
agricultural activities, are detrimental to the primary use of the land for the productions of
food, fiber and plant materials and shall be avoided.

The gist of the above concems is the loss of jurisdiction over the subject property. The County
will in fact lose jurisdictional control with an approved trust acquisition. However, the very
essence of a “trust” acquisition is to endble tribes, in this case, the Dry Creck Rancheria, the
opportunity to plan and implement programs for the benefit of its community. The United States
recognizes the right of Indian tribes to self-government and supports tribal sovereignty and self-
determination. It does not appear that the Tribe’s proposed uses in any way conflict with the
County’s General Plan and Zoning Ordinance; however, it is our determination that the needs of
the Tribe in this case out weigh any Junsdlo’uonal conflicts that may arise.

Factor 5 - Whether the Bureau of Indian Affairs is Equipped to Discharge the Additional
Responsibilities Resulting From the Acquisition of the Land in Trust Status

The Burean of Indian Affairs has a trust responsibility for all lands held in trust by the United
States for tribes. The Tribe currently aceepts little assistance from the Bureau of Indian A ffairs
and anticipates even less as its gaming and other economic development projects grow.
Accepting the property into trust should not impose any material additional responsibilities or
burdéns on the BIA beyond those already inherent in the Federal trust relationship between BIA
‘and the Tribe. Itis anticipated that any costs other than those already included in the Tribe’s
Tribal Priority Allocation will be borne by the Tribe, and that the Tribe will have adequate
resources to assume that burden. The Tribal housing program that is anticipated is intended to be
primarily based upon tribally obtained and gnaranteed financing, and not as a burden on the.
Federal Government. '

Factor 6 — The exterit to which the applicant has provided information that allows the Secretary
to comply with 602 DM 2, Land Acquisitions: Hazardons Substances Determination and
516 DM 1-7, National Environmental Policy Act Revised Implementing Procedures.

In accordance with Interior Department Policy (602 DM 2), we are charged with the
responsibility of conducting a site assessment for the purposes of determining the potential of,
and extent of liability for, hazardous substances or other environmental remediation or injury.
The record includes a negative Phase 1 “Contaminant Survey Checklist” dated

September 28, 2005, for the subject parcel, reflecting that there were no hazardous materials or
contaminants.

National Environmental Policy Act Compliance

An additional requirement that has to be met when considering land acquisition proposals is the
impact upon the human environment pursuant to the criteria of the National Environmental

Policy Act of 1969 (NEPA). The BIA’s guidelines for NEPA compliance are set forth in Part 30
" of the Bureau of Indjan Affairs Manual (30 BIAM), Supplement 1.
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In this particular instance, a Draft Environmental Assessment (DEA), documenting and
analyzing the potential impacts of the proposed project, was completed in May 2005. The DEA
was distributed for public review and comment during the period beginning May 6, 2005 and
ending June 6, 2005. As a result of the comments received on the Draft ED, revisions to the
document were made, including two additional mitigation measures for air quality and biological
resources. The Final Environment Assessment (FEA) dated August 2005 identifies potential
impacts to land resources, water resources, air quality, biological resources, cultural resources,
socioeconomic conditions, resource use patterns (transportation, land use and agriculture), public
services, public health/hazardous materials, and other values (noise and visual resources). After
review and independent evaluation, the BIA has determined that the proposed federal action, to
approve the Dry Creek Rancheria’s request to take the proposed 18-acre site into trust for the
purpose of developing the site (tribal housing, emergency service, office space and agriculture),
does not constitute a major federal action that would significantly affect the quality of the human
environment within the meaning of NEPA. This conclusion is based on the analysis contained in
the FEA, public comments made in response to the DEA, the Tribe’s response to those
comments, and the mitigation imposed. Therefore, an Environmental Impact Statement is not
requlred and the BIA issued a Finding of No Significant Impact (FONSI) on November 9, 2005.
The FONSI was distributed to all persons and agencies known to be interested i in the proposed
action as indicated by the comments on the DEA. ,

Conclusion

Based on the foregoing, we at this time issue notice of our intent to accept the subject real
property into trust. The subject acquisitien will vest title in the United States of America in trust
for the Dry Creek Rancheria of Pomo Indians of California in accordance with the Indian Land
Consolidation Act of January 12, 1983 (25 U.S.C. §2202). The applicable regulations are set
forth in the Code of Federal Regulatlons Title 25, INDIANS, Part 151, as amended.

Should any of the below-listed known interested parties feel adversely affected by this decision,
an appeal may be filed within thirty (30) days of receipt of this notice with the Interior Board of
Indian Appeals, U.S. Department of the Interior, 801 N. Quincy St., Suite 300, Arlington,
Virginia 22203, in accordance with the regulations in 43 CFR 4.310-4.340 (copy enclosed).

Any notice of appeal to the Board must be signed by the appellant or the appellant’s legal ,
counsel, and the notice of the appeal must be mailed within 30 days of the date of receipt of this
notice. The notice of appeal should clearly identify the decision being appealed.

If possible, a copy of this decision should be attached. Any appellant must send copies of the
notice of appeal to: (1) the Assistant Secretary of Indian Affairs, U.S. Department of Interior
1849 C Street, N.W., MS-4140-MIB, Washington, D.C. 20240; (2) each interested party known
to the appellant; and (3) this office. Any notice of appeal sent to the Board of Indian Appeals
must certify that copies have been sent to interested parties. If a notice of appeal is filed, the
Board of Indian Appeals will notify appeliant of further appeal procedures.

If no appeal is timely filed, further notice of a final agency action will be issued by the
undersigned pursuant to 25 CFR 151.12(b).
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If any party receiving this notice is aware of additional governmental entities that may be
affected by the subject acquisition, please forward copies of the notice to said party or timely
provide our office with the name and address of said party.

Sincerely,

/,M/ (AL Za]ﬁﬂé Ade

Ac
ting Regmnal Director

Enclosures
Distribution List
43 CF_R 4.:310-4.340
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DISTRIBUTION LIST
cc: BY CERTIFIED MAIL — RETURN RECEIPTS REQUESTEb TO:

California State Clearinghouse (10 copies) — 7005 2570 0000 6695 0488
Office of Planning and Research

P.O. Box 3044 '

Sacramento, CA 95812-3044

Sara J. Drake, Deputy Attorney General 7005 2570 0000 6695 0495
State of California

Department of Justice

P.O.Box 944255

Sacramento, CA 94244-2550

Paul Dobson — 7005 2570 0000 6695 0501
Deputy Legal Affairs Secretary '
Office of the Governor of California

State Capitol Building

Sacramento, CA 95814

James Peterson, District Director — 7005 2570 00006695 0518
Office of Senator Diane Feinstein

750.B Street, Suite 1030

San Diego, CA 92101

Board of Supervisors — 7005 2570 6695 0525
Sonoma County -

575 Administrative Drive

Santa Rosa, CA. 95403

Public Works — 7005 2570 0000 6695 0549
Sonoma County

2300 County Center Drive, Suite B-100
Healdsburg, CA 95448

Sonoma County Fire Protection District — 7005 2570 0000 6695 0532
P.O.Box 217
Geyserville, CA 95441

Sonoma County Assessor — 7005 2570 0000 6695 0556

585 Fiscal Drive, Room 104F
Santa Rosa, CA 95403
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Sonoma County Sheriff’s Dept. — 7005 2570 0000 6695 0563
2796 Ventura Ave.
Santa Rosa, CA. 95403

Bruce D. Goldstein — 7005 2570 0000 6695 0617
Deputy County Counsel
575 Administration Drive, Room 105A

Santa Rosa, CA 95403

State of California — 7005 2570 0000 6695 0624
Department of Conservation '

Attn: Stephen E. Oliva, Esq.

801 K Street ,

Sacramento, CA. 95814

Department of Alcoholic Beverage Control — 7003 1680 0002 3878 9336

Attr: Michael Mann, District Administrator -
50 “D” Street, Suite 130
Santa Rosa, CA 95404

- Chairperson — 7005 25700000 6695 0570
Cloverdale Rancheria
555 S. Cloverdale Blvd., Suite 1
Cloverdale, CA 95425 '

Chairperson — 7005 2570 0000 6695 0587
- Lytton Rancheria _

1250 Coddington Center, Suite 1

Santa Rosa, CA 95401

Chairperson — 7005 2570 0000 6695 0594
Stewarts Point Rancheria

3535 Industrial Drive, Suite B-2

Santa Rosa, CA 95403

Chairperson — 7005 2570 0000 6695 0600
Graton Rancheria

P.O. Box 14428

Santa Rosa, CA 95402

Carl Winter — 7003 1680 0002 3878 9343
3189 Cactus Circle
Highland, CA 92346
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Regular Mail:

Superintendent

Bureau of Indian Affairs

" Central California Agency
650 Capital Mall, Suite 8-500
Sacramento, CA 95814
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*Title 43, Code of Eedefal Regulations, Administrative

Appeals to the Interior Board

of Indian Appeals
§4306 . |

tate.in: ope-half of the interests. The
decizion rhall specily the right of.ap-
" pesl to the Board of lodian Apposls
within 60 days from the datesof the de~
cision in. -accordsnes Wi £§4.310
through 4.323. The admintstrative law
-jndge shall lodge the complets record
relating to the demnnd for hearing
with the title plant a2 provided 1n
§4.235(b).. furnish a. duplicate record
.thereof to  the Superintendent. and
mail- a noticé. of such sction together

with a- copy. of the. decision tO each
-1+ parsy in ioterest. ' .

{3 FR T188. Apr. 18, 197 23 amended 2t 85
FR 43133 Oct. 28, 1990] .

§4308 Time for psyment. .

A tribe shell pay the full fair market
yalue of the intereats purchased, 88 pet
forth in the appraissl report or as de-
termined after hearing in accordance
with. -§4.305, whichever {s applicable.
within 2 yearz {rom the date of dece-
dept’s death or within 1 year {rom the
date of potice of purchase, whichever
comes iater.. Lo

§4-307 -Title. . -.
Upon payment by the.tribe of the in-
tarcata. purchesed. the Superintendent
shall jrsue a certificate tO the ndminis-
trative law judge that this has been
dope and flle therewith such docu-
moppis in sUppOrt thereof a8 the sdmin-
ptrative law judge
sdministrative law judge sl '.
issue sn order that the United States
bolde title to such interesta in trast for
the tribe, lodge the complete record.
{pcluding- the decision. with . the title
piant as.provided in §4.236(b), furpish 8
duplicate record thereof to the -Super-
{ptendsnt, and mail a notice of such ac-

gon together with & copY of the deci-

sion to each party in interest.

“.3-03 Disposition of income-
Duoring the pendency of the probate

snd up to the date of tranafer of title
to the United States in trust for the
tribe in mccordancs with §4.307. all in-
come received or accrued from the land
jpterests purchased by the tribe shall
e credited to the eatate.
CBOBER;:n:Rmm::Sulscmpmzror
ures for appesls 1o Areh Directors and
1o the Commisatonsr of the Buresu of Indian
Aflairs.

‘ CFR Substitie A (10-1-54 Edition)

- 43
GENERAL

* fouRcE: Sections
ot 54 FR 6388, .Feb. 10, 1969, unless otherwise
poted. =00 AT

§4.310 Documents € = Tt
() Filing. The effective date for fillng
s.potice of appeal or other document '
with the Board during the course of an
appeal 1. the date of msillng or the
date of perzonel delivery, except thata
motion fox the Board to asspme jurjs-
dietion over. &0 appenl /under 25 CFR
) shall be eifective thée date it is
d by the Board. v e e
‘Notices. of appeal and .

Toterior Board of Lndian Appesls by the
the potice or pléading with
the Board. Qervice shall be eccom-

plizhed upon personal dellvery or madl- .

ing. Where & party is represented in an
sppoal by en ittorney ©r other rep-
resentative nuthpriz&d, vunderr 43 CFR
1.8, service of ANY document on the at~
torn»y ©or representative is service on
the party. Where 8 party ia represented
by .soore than one attoroey, seTvice on .
any one sttorney is anificient. The cer-
dncate of service on an attorney or,
representative shall inclide the name
of the party whom the attorney or rep-
rosenlative. represents  and indicate
that service WBS ma.d.e:on-'_t;ha ‘mttorney

. or representative. -

(0) Computation of iime for ﬁlﬁ:q and .
serpice. Except 28 otherwise provided by

1aw, ip-compuling any.period_of time __
pn:n-cx’ibed for f1ling and pexrving-a doc- -

wment, the day upon which the deci-
sion or document t0 be appealed or a0~
swered Was gerved or the day of any
other event after which a designated
period of time begins to run is not to
ve included. The last day of the period
ao coroputed is to be included. unless it
is & Ssturday, Sundey, Federal jegal
holidsy. OF other ponbusiness day, in
which event tbe pericd runs until the
end of the next day which' is mot 8535~
urday. Sunday. Federal legal holiday,
or other popbusiness day. When the
dme prescribed or allowed is 7 days or
less. intermedinate Saturdays, Sundays,
Federal Jegal bholidays, and other

78
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*Lonbusiness days shall be excluded in
. ths computation. -

=¥ (d) Extensions of time. (15 Tha time for

{Ting or serving sny document except &
" potice of appeel may be- extended by
the Bosrd.
(), A:request Lo the Board for an ex-
tension of time must be flled within
the time originally allowed for filing.
- (3)°For good cause the Board may
t an extenzion of time on itz own
initistive. T
. (e) Retention of documenus. All docu-
onts received in evidence at 8 herring
of pubmitted for the record in any pro-
cesiding before the Bozrd will bes re-
tained with the orficial record of the
proceeding. The Bosrd. in ita discre-
tion, msy permit the withdrawal of
origibal documents while. & case iz
pending Or aiter a decizion becomes
final upon conditions =asa required by

the Bq..rd.

4311 Briefs on appeal

(3) The appellant may Nle an opening
brief within 30 days sfter receipt of the
potice of dockeuing. Appellant shall
serve copies of the opening brief{ upon
all intercsted parties or counsel snd
file » certificats with-the Board show-
ing pervice UpOD the named parties. Op-
posing parties or counsel shall have 30
days {rom receipt of appellant’s brief
to- {lls snswer briefs. copies of which
shall be served upon the appellant or
counsel and all other.parties in inter-
eat’ A certificats showing servics of the
answer briel upon all parties or counse}
shall be attached to the snswer filed’
with the Board. " . © '

(b) Appellant ‘may reply to an- an-
rwering brief within 15 days from- its
receipt. A certificate showing service
of .the reply brief upon gll parties or
counsel shall be attached to the reply
Nled with the Board. Except by special
permission of the. Board. no -other
briefs will be ellowed on appeal.

(c) The Bureau of Indian Affsirs shall
be considered an interested party in
any proceeding before the Board. The
Board msy request that the Burezu
submit & brief in any case before the
Bosard.

(d) An original only of each docu-
mept should bs filed with the Bosard.
Documents should not be bound slong

the side.
79

54214
(¢) The Board may Elso specify a date
op or.before which & brief is due. Un-
lesa expedited. briefing has been grant-
ed. such date shall not be less than the
appropriate pcriod of time established

- {n this section.

§4312 ~_I)e:cllln.?ns‘ o
Decisions of ‘the.- Board will be mnade
ip writiog and will set forth findings of
fact and conclusions of law. The deci-
sion may sdopt. modify, reverse or aet
aside any proposed {Inding. conclusion

or order of asrofficial of tbe Burean'of "

Indign Affeirs’or an gdministrative law
judge. Distribution of decisions shall be
made by the Board to all parties con-
cerned. Unleas-otherwise stated.in the
decision. rulings by the Board are final
for the Department and shell be given
Immediate effect. .

}4.313 ‘Amicus  Curlag Intervention:
joinder motions. N

(a) Any interested person or Indian
tribe desiring to intervene or to’ join
other parties or to RDDERT 38 amicns
cariae or to obtain an order in an ap-
peal bejore the Board shall apply in
writing to the -Board stating the
grounds for the action sought. Permis-

sion to intervene, to join parties, to ap- -

pear. or {or other relisf. may be grant-
ed for purposes and subject to llmita-
tions established by the Board. This
section shall be Hbersliv construed.

(b) Motions to intervene, LO APDEAT R
smicus curias, to jcin additionsl par-
ties. or to obtain an order in rn appeal
pending before ..the Board..shall:: be
served in the same mMauner as apperl

briefs.

} 4314 Exhrustion’ of sdministrative

remedies.
(a) No decision of an sadministrative

law judge or an official of the Buresu a

of Indian Affairs. which &t the time of
{ts repdition is subject to appeal to the
Board. shall be copsidered final so as to
constituie &geﬁ::g}-a.cmon'subjecr. o ju-
dicial review under 5 U.S.C. 704 iniess
made effective pending decision on ap-
peal by order of the Board.

(b) No further appeal will lie within
the Department {rom & decision of the

Board.
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. (0) The fillng of 8 petition.{or.recon-~
pideration .is not required.to. exhaust
adminiatrative remedies. sz:ieEE Y
(54 FR 6425, Feb. 10, 1589 84 FRT4: Feb. il
. w’ . - I e :.s'.(:;""_:
§4.315 'Heconviderztion. o
(») Reconsiderstion of & Jocinion " of
the.Board will be granted only i ex-
) traordinary circumstances:. ANy P&y
to the decizion may petition {or. recon-
sideration. The petition must be: flled
with r.thnujdwit.b.tnBOdnybtmmt.ha
dete of the decizon and shall.contain &
detdiled .atatement of ths reasons -why
reconsideration should be grented. :
_(b) A party may flle only one petition
for reconaideration. loLuRt
(o) The filing of 8 petition shall Dot
. .stay the eflect of any decision or order
and shall not affect thé Onality of any
decision or.order for purposes of judi-
cial review, unless s0 ordered. by .the
Board. ) & .-gic.
j4.318 Remands from courts. __._‘ o
Whenever nny. matter is ‘remanded
- . from any court 1o the Board for-further
| proceedings, the. Board will either re-
mand the mstter to au administrative
law judge or to the Buresu .ol Indian
Affairs. or to the extent the court's di-
rective and time limitstions will por-
mit. the parziea shall be pllowed a1 0P~
portunity to submit to the Bosrd 'a re-
port recommending: procedures for it to
follow to comply with. the courd's

tymnn wemde =
TR reteen s

order. The Board will enpar'appci:.l. or-

dars governing mstiers on remand.

—

§ 4317 S!':nndlrdl of conduct. R4

(s) Inguiries about cases. All Inquiries
with respect to any masatrar pending be-
fore the E_oud'ahnll be made to the
Chief. Administrative Judge of -the
Board or the sdministrative judge as-
sigped thas macter. '

.(b) Disgualification. An’  administra-
tive judge may withdraw from & A28 in
socordance with standards found in the
recognized canons of judicis ethics if
the judge deems snck &CLiOn” &PPro-
pciate. If, prior-to & decision of the
Board. & party flles an affidavit of per-
sonsl bias or disqualification with sub-
_ stantiating facts, and ths administra-
dve judge copcerned does- not with-
draw, the Director of the Offnce. of

.. 43 CFR Subtitie A-(10-1-54 Ecition)

Hearings. sng Appesls shall determine
the mattét of disguslification. .
§4.318 Scope of review. .

An .appesl shall be lmited to those
{sxnez which were befcre the.adminis-
trative law judge upon the-petition for
rehearing, reopening, or regarding trib-
s} ,purchase of intercsts, or before the
official of the Bureau of Indign Affairs
on revisw. However, except as specifl-
cally limited in this part or in title 25
of the Code of Federnl Regulations, the
Bosrd shall not be limited in.its acopa
of review-and may excrcise the inber-
erit ‘2OLBOrity of ihe Secretary to cor-
roct a-manifest injustice or exror where

::gprowsw. )

% ApPEALS TO THE BOARD-GF INDIAN
APPEALS TN PROBATE MATTERS

BOURCE: Seotions 4.320 through 4323 appear
at 54 FR 6387, Feb. 10. 1969, unless otherwise

nowed.

§ 4320 Who may sppeal ’ . C .

A party in interest shxll have & right
of appeal to-the Board of Indian Ap-
from sn order of an administra-

"Hve law judge on 8 petition for rehear-

ing. & potition for reopening, or regard-
ing tribal porchene of interests in & de-
coased Indian’s trnst estate,”

- (a) Notice of ~Appeai. Within- 60 days
from the dats of the deciaion. an rppei-
1ant ahall Ole =» written notice of &p-
poal signed by appollant,. appollant's
strorosy, or.other gunlified representi-
Hve as provided in 43 CFR 1:3. with ihe
Bosrd ef Indian Appeals,. Ofica of
Hesringe snd Appesln. U.S; Department
of. the Interior. 4015 Wilson: Boulevard.
Arlington. Virginis 7203.--A statement
of »the errors of fact and law upon
which the appeal 13 based shall be in-
cluded in either the potics of appesd or
in any brief filed. The notice of .appe-.l

shsll ipclude the nsioes and addreases

of parties served. A ‘notice of appesl
pot timely flled shall be diamissed for
1sck of jurisdiction.

(b) Service of copies of notice of appeal.
The appellant shall personslly dsliver
ar mass the originzi noidce of appeel to
the Board of Indian Appeals. A cODY
shsall be served upon the administrative
1aw judge whose decision is appealed &3
weoll a8 all jnterested parties. The no-
tice of appeal filed with the Board shall

80
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.» of appesl to
oeals. A ©opy
dministrative
js appesled &8
rties. The DO~
1e Board shall

;jmclude a.certificatlon that Bervice WeS
I3, made a8 required by this section. =~z -
SRbed0) Action.by administrotive low fudge:
-__-:-;--m,card.' inspection.. The administrative
S lpw-judge. upon receiving-a.copy -of the
“npoticerof appeal. shall notify.the Su-
s tendent copcerned to return the
“~-dpplicate record: filed under §34.238(b)
._'.,‘.'..;..nd' 4.941(d), or under {4.242() of-this—

. . to the Land Titles and Hecords

Office denignated under §4.238(b) of this

. . The duplicate record phill be con-

formed to thn_origiml by the-Land Ti--

tles and Records Office and phall.there-

i+ .- after be zveilabls for inapection -either
 at.the Land ‘Titles and Records Office
~—-pr atithe office of the Superintendent.

In those caser in which s pt of

.ghe. hearing was ‘pot prepereds.the ad- ’

.ministrative lsw judge shall. have & _

-transcript prepared which shall be.for-

warded to the Board within . 30 days

from receipt of-a copy of the.notice of

apperl. =Tt T
;'4_.811 Notice of trapsmitial of 'rc.co’rd
o OB appeal . Tl

2 The original record on sppeal] shrll be
forwarded . by the Land Titles and
. -Bocords Office to the- Board by cer-
. ufied fail. Any objectton Lo the record
:assconstituted shnll be flled swith the .
Bosrd within 15 days of receipt of.the
notice of docketing issued under §4.332
of this part. L
: - o

je322 Dockrting. .
The appeal |

o

\5all be docketed by.-the

* Board upon receipt of the edministra- |

gve recerd from the Land Titles abd
Records Office. All jpterested parties
23 thown by the record on appoal shall
be notified of the docketing. The dock-
eting notice shall specily the time
within which briefs may be flled and
shall cite the procedural regulations
governing the appeal. TS

j4.323. Dlspoeition of the record..

Spbaequent to & decision of the
Board. other than remands, the record
filed with the Board and all docurments
added during the appesd proceodings,
{peluding any Lranscrips prepared e~
cxuse of the appeni and the Porods de-

) cidon. shall be forwarded by the Board
to the Land Titles and Records Office
designated under §4.236(b) of this part.
Upon receipt of the recaord by the Land

81
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ahall be conformed to the original. snd

- view by the Board of Indian Appeals of
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Titles and Records Office. the duplicats
cd required by §4.320{c) of this part

forwarded to the Superintendent com-
cernod. - . v

mwmmsomormnnnxp-
. PEALS FROM ADMINISTRATIVE AC-

". TIORB, or “OFFICIALS OF TEE BUREAU'

" or INDIAN AFFAIRS: ADMINISTRATIVE .
pi OTHER INDIAX MATTERS

Not RELATING TO PROBATE PRO~

CEEDINGS

BOURCE: Sections 4.330 through 4.330 appoax
at 64 FR 5L Feb. 10, 1969, unieps otherwise
34.930 Scope. .

s (x) The definitions set forth in 28
CFR 22 apply elro to these special
rales. Theee reguletions epply to ths
tice snnd procedure for: 1) Appeals
to the Board of Indian Appeals from ad-
ministrative pctions or decisions of of-
ficisls of the Bureau of Indian Affairs
{psped under regulations in 25 CFR
chapter 1, and (2) pdministrative Te~

other matlérs pertaining to Indisns:
which sre referred to it for exorcize of
review suthority of the Secretary or
the Assistant Secretary—Indian - Af-
fairs.. . .

(b) Excopt 88 otherwise permitted by
the Secretary or the Assistant Sec-
retary—indian Affairs by special dele-
gation or request. the Board shall not
adjodicate: * . T
(1) Tribel enr ilment dispates: ..

(2) Maiters deciced by the Buresu of -~
Indian through exercise of its
discretionary suthority;or -

(3) - Appeals.from decisions pertaining
to fpal recommendations or actions by
officials of the Minerals Mansgement,
Qervice. unless the decision is based oD
an interpretation of Federal Indian law
(decizions . not B8O based. which arise
{from determinations of the Minerais
Msanagement Service, are appealable to
the Interior Board of Land Appesls in ~
accordance with 43 CFR 4.410).

£ 4.831 Who m»ay sppeal .
Any. interested party affected by =&
Onsl administrative action or decision
of an official of the Burean of Indian
Afrairs issued apder regulations in title
2% of the Code of Federal Regulations

EXHIBIT A




“ mAy sppesd to.the

perls, except— o

(a)- To the extent’ that -decisions

) subject to appeal Lo 3 higher

[ - omduwmmHMBmuuMEMwAﬁ
]

Board of lpdja.u Ap-

© fairs must first be sppealed to that of-

ﬂdl—l: - ) * '
o the decision has been ap--
proved in writing by the Secretary or

- , Ansistant Secretary—Indian Affairs
! prior 10 promulgationior’
(c) Where. otherwise provided by law

or regulation-

v .# sy’ Appest tb .the Boards RO%
takepy maxidatory time for flling;
arstion amistance require-
ment for bond. K
(s) A notice of sppeal shall be in-

writing, pigned by the appellant or by
pis sttorne¥ of record or other quali-
fied r:pr.-.scnuzr.ive as provided by 43
CFR-1.3, .gnd.ﬂ]ed with the Board of In-
dign Appesls. Office of Hearings and |
Appesls, p.8. Department of the Inte- ~
ror. 4015 Wilson Bouleverd. Arlingtomn.
Virginia 22203 within 30 deys aiter re-
ceipt by the sppellant of the decizion
. from which the gppenl is taken. A copy
! of the notice of appeal shall simulta-
neously be filed with the Arzistant Sec-
re — Indian Affairs. A» required by
. §4.333 of this part. the notice of appeal
sent to the Board shall certify that &
copy bhas been sent to the Assistant
Secnmyflndlan Affzirs. A notice of
appesi not tmely flled shall bé dis-
missed fOr 1ack of juriadiction. A NoO-
tice of appead shall incinde: - -
: -(1) Al jdentification of the cabol
. o (2)_'A_|?wu.3_m=nt of the reasons for the
appeal and 61 the reliel sought;-and-
(3) The paInes and-addresses of all.ad- .
ditional {ntercsted parties. Indian’

tribes. tribal corporations. or groups .
having rights or privileges which may
be pifected DY B change in the decision.
whether or Bot they parricipated as in-
terested parties in the earlier proceed-

ings.

(¥) In accordance with 25 CFR 2.20(c) '
a potice of pppeal shall not be elfective
yrov, . dor 20 0a¥? from receipt by the Board.
during which ume the Assistant Sec- |
retary—Indlan Alfalrs may decide tO
review the appeal. If the Assistaut Sec~
retary—Indian Affairs properly potifies
the Board that be has decided to review
the sppesal. 20 documents concerning

82

- - ~Resquests® for

- record 10 the

43 CFR subfitie”A(10=1-54 Edition)’

fled with the Board shall ba.
trapsmitted to the Azaistant’ .Sec-
retary—Indisn . -

(c) When the appellant s an Indian or
Indian tribe nok represented. by coun- .
sel. the official who issued
appenled shall, upon request:of the ap-:
pellsnt. rendér such assistance as is ap-
probx'-iawin the preparation of the ap~

al. o .
pb(d).At. gny time during the pondency

of an sppesl. a0 sppropriats bond may
be required to protect the ipterest of
dny Indian. Indian tribe, or other par-
tten involved. ' :

54333 Service of Dotice of sppeak '’

(a) On or before the dat® of Aling of
the notice.of appesl the sppellant shall
notice upon esch

known ipterested party, ppon the .offi-
cial of the Bureau  of Indian Affairs
from Wwho2® decision the sppeal i3
taken, and upon the Assiptant Sec-
rotary-— “Aftairs. The notice of
appesd flled with the Board shall cer-
tify that pervice Was made e'm'rt:quire'd
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(1) The decision appealed from:
(2). The notice of appesl or copy
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. ' - -wnsa_u information ané decwnents

utilized by the deciding oificial in ren-
dering the decision appealed.

’(c).I! the deciding official receives
potification that the' Assistant Sec-
‘retary—Indian Affairs han decided to
roview the sppeal before the adminis-,
trative record is transmitted to the
Board, the administrative record shall
be forwarded to tha Assistant Sec-
retary—Indisd Affairs rather than to
the Board. :

j4338. Dockrting.

An sppoad shell be msajgned 2 docket
pumber by the Board 20 days after re-
ceipt of the notice of appeal unless the
Board has besn properly notifled that
the Assistant Secretary—Indian Affairs
has wm.qed jurisdiction over the ap-
pesi. A notice of docketing sbell be
sent to all interested parties as shown
by the record on appesl upon receipt of
tbe administrauive record. Any objee:
YHon to the record as consututed shall
be flled with the Board within 15 days
of receipt Of the notice of docketing,
The docketing notice shall specify the
droe within which briefs shall be flled.

. -cite the procedural regulations govern-

Ing the sppeal and {pciude a copy of
the Table of Contents furnished by the
deciding official.

14337 Action by the Board..

(a) The Board may make & final deci-
afon. or where the record !ndicates &
need .for further inquiry to resolve a
gepuine [ssue of material fact, the
Board may require a hesring. All hear-
Ings shall be conducted by an adminis-
trative law judge of the Office of Hear-
Ings and Appeals. The Board may, in
its discretion. grant oral argument be-
fore the Board.
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() Where the Bosrd finds that one or.
more isaues involved in an appeal ora
matter referred to it were decided by
the Bureau of Indian Affaira basaed
upon the.exercise of discretionary aun-
thority committed to the Bureau, and:
the Board has not otherwise been per-
mitted to adjudicate the izsue(s) pursu-
a7t to.§4.330(b) of this part. the Board
shall dismiss the appesl as to the
{ssue(s) or refer the iazue(s) to the Aa-
sistant Secretary—Indisn Affajrs for
further consideration.
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Iaw ju.dge of proposed flndings, con~’
clusions an recommend deci-
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(1) When &n evidentiary hearing pur-
soant to §4.337(a) of this part is com-
cluded. the administrative law judge
aball recommend {indings of fact and
copclusions of law, stating the reesons
for such recommendstions. A copy of
the recommended decision shall be rent
to each party to the proceeding, the
Burepu. official involved. and -the
Board. Simultapecusly, the entirs
record of the proceedings. including the
t_:l;a.'nbcript of the hearing belors the ad-
ministrative law judge, shall be for-
warded to the Board. |

(b) The admipistrative law judge
shall advise the parties at the conclu-
mion of the recommended decision of
their right to file exceptions or other
comments regarding the recommended
decision with the Board in accordance
with §4.339 of this pare..
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within 30 days after recelpt of the .

recommended decision of the adminis-
trative law judge, any party may file
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the decision with the Board.

3 4340 Dlaposition of the record,

Subsequent to & decision by the
Board. the recorg fiieg with-the Doazrd
smd 211 documents added during the sp-
pesl proceedings, including the Board's
decision. shall be forwarded to the offl-
cial of. the Burean of Indian Aflaira
whose decision was appeslied for proper
disposition in accordance with rules
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CERTIFICATION OF SERVICE BY MAIL
Pursuant to 43 CFR Subtitle A, Section 4.333

I am employed in the County of Sonoma, California; I am over the age of 18 years
and not a party to the within action; my business address is 575 Administration Dr., Rm.
105A, Santa Rosa, California. I am readily familiar with my employer’s business practice

for collection and processing of correspondence for mailing with the United States Postal
Service.

On_September 28, 2006, following ordinary business practice, I served the attached
letter NOTICE OF APPEAL BY SONOMA COUNTY, CALIFORNIA, by placing on
that date at my place of business, a true copy thereof, enclosed in a sealed envelope, for
collection and mailing with the United States Postal Service where it would be deposited
with the United States Postal Service that same day in the ordinary course of business,
addressed as follows:

Interior Board of Indian Appeals Assistant Secretary - Indian Affairs
Office of Hearings and Appeals U.S. Department of Interior

U.S. Department of the Interior 1849 C Street, N.W., MS-4140-MIB
801 N. Quincy Street, Ste. 300 Washington, D.C. 20240
Arlington, VA 22203 (Via Overnight Mail)

(Via Overnight Mail) :

Amy Dutschke Superintendent

Acting Regional Director Bureau of Indian Affairs

Bureau of Indian Affairs o Centra] California Agency

Pacific Regional Office 650 Capitol Mall, Suite 8-500
2800 Cottage Way Sacramento, CA 95814
Sacramento, CA 95825

(Via Overnight Mail)

I hereby certify that copies have also been mailed on this date to Interested Parties
as shown on the distribution list attached hereto.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on_September 28,

2006 , at Santa Rosa, California.
B Mty

Beth Martinez




DISTRIBUTION LIST OF INTERESTED PARTIES

Harvey Hopkins

Tribal Chairperson

Dry Creek Rancheria of Pomo Indians
P.O. Box 607

Geyserville, CA. 95441

Sheriff Bill Cogbill

Sonoma County Sheriff’s Department
2796 Ventura Avenue

Santa Rosa, CA 95403

Geyserville Fire Protection District
P.O.Box 217
Geyserville, CA 95441

Office of Congressman Mike Thompson
1040 Main Street, Suite 101
Napa, CA 94559

California State Clearinghouse
Office of Planning and Research
P.O. Box 3044

Sacramento, CA 95812-3044

Sara J. Drake

Marc LeForestier

Deputy Attorney Generals
Department of Justice

State of California

P.O. Box 944255
Sacramento, CA 94244-2550

Paul Dobson

Deputy Legal Affairs Secretary
Office of the Governor of California
State Capitol Building

Sacramento, CA 95814

James Peterson

District Director

Office of Senator Diane Feinstein
750 B Street, Suite 1030

San Diego, CA 92101

State of California
Department of Conservation
Attn: Stephen E. Oliva, Esq.
801 K Street, MS24-03
Sacramento, CA 95814

Department of Alcoholic Beverage
Control

Attn: Michael Mann, District
Administrator

50 “D” Street, Suite 130

Santa Rosa, CA 95404

Alexander Valley Association

‘Attn: Ralph Sceales, President

P.0O.Box 1195
Healdsburg, CA 95448

Chairperson

Cloverdale Rancheria

555 S. Cloverdale Blvd., Suite 1
Cloverdale, CA 95425

Chairperson

Lytton Rancheria

1250 Coddingtown Center, Suite 1
Santa Rosa, CA 95401

Chairperson

Stewarts Point Rancheria

3535 Industrial Drive, Suite B-2
Santa Rosa, CA 95403

Chairperson

Graton Rancheria

P.O. Box 14428

Santa Rosa, CA 95402

Carl Winter
3189 Cactus Circle
Highland, CA 92346



EXHIBIT 3

BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

In re Dry Creek Rancheria Wastewater Treatment Plant
NPDES Permit No. CA 0005241

NPDES Appeal Nos. 07-14 & 07-15
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PO Box 1195 0000 0 o
October 9, 2006

Interior Board of Indian Appeals
U.S. Department of the Interior
801 N. Quincy Street, Suite 300
Arlington, VA 22203

Reference: Notice of Appeal by Alexander Valley Association of
Proposed Notice of Decision For Dry Creek Rancheria Band of Pomo Indians

To the Board of Indian Appeals:

Appellant Alexander Valley Association (“AVA”) files this Notice of Appeal of the
Notice of Decision referenced above and more particularly identified in this Notice. In
furtherance of its appeal, AVA alleges as follows:

1. AVAis an interested party under applicable law and relevant circumstances,
including the following:

a. AVA is a not-for-profit California corporation whose members include
over 300 property owners located in the Alexander Valley of Sonoma
County, CA in which the lands that are the subject of this proceeding are
located. AVA’s mission includes promoting and preserving the rural
residential and agricultural conditions and character of the lands and
environment which constitute the Alexander Valley of Sonoma County.
The AVA performs this mission acting for and on behalf of its members
with respect to a broad range of community concerns including
governmental regulatory activities affecting the public health, safety and
welfare of property owners in the Valley.

b. The proposed decision from which this appeal is taken adversely affects
the interests of AVA and its members with respect to, among other things,
creation of governmental jurisdictional problems and land use conflicts.
Specifically, as a result of the decision, the Tribe would be empowered to
undertake enterprises and activities on the subject property that would
conflict with and be detrimental to the rural residential and agricultural
character and conditions of the Alexander Valley region and of the lands
of AVA’s members. By virtue of the trust status of the subject property, if
allowed, AVA and its members would become powerless to effect any
outcomes to prevent or alleviate adverse impacts on them and their lands.



c. AVA has actively participated in this proceeding. As indicated in the
proposed decision (p.2), not only did AVA receive notice of the
proceedings, along with many other interested parties AVA was expressly
invited to participate and comment on the proposed fee to trust application.
The proposed decision (p.2) also acknowledges that AVA did file timely
written comments objecting to the proposed action and those comments
are a part of the record of these proceedings.

2. This notice and appellant AVA’s appeal is timely under section 4.332(a) of 43
CFR Subtitle A (10-1-94 Edition) in that, although appellant was and is an
interested party, AVA was not included in the Distribution List attached to the
Notice of Decision and did not learn of the decision nor did it receive a copy of it
until on or about October 4, 2006, upon receipt of a copy of the decision served
by appellant County of Sonoma with its Notice of Appeal. Therefore, this appeal
is taken within 30 days of receipt of the decision in conformance with the
regulations. -

3. Pursuant to Section 4.332(a) of the regulations, the identification of the case, a
statement of the reasons for AVA’s appeal and the relief sought are the same as
stated in the Notice of Appeal of appellant Sonoma County, a copy of which is
attached to this Notice and incorporated by reference.

4, Appellant certifies under penalty of perjury of the laws of the State of California
that: (a) in addition to the Board of Indian Appeals, copies of this notice have
been sent by first class United States Mail to the Assistant Secretary of Indian
Affairs and to each of the persons and entities listed in the “Certificate of Service
By Mail” and the “Distribution List of Interested Parties” attached to appellant
Sonoma County’s Notice of Appeal that is attached to this Notice; (b) likewise
this Notice has been sent to the County of Sonoma on behalf of its Board of
Supervisors, its Department of Public Works, its County Assessor, its County
Counsel, and any other affected departments and agencies of its government, by
mailing a copy of this notice to Assistant County Counsel Bruce D. Goldstein,
Esq., 575 Administration Drive, Room 105A, Santa Rosa, CA 95403; (c) no other
interested parties are known to appellant AVA; and (d) all matters stated in this
notice are true and correct, so far as known to appellant.

A@yder@lley Association

By \&‘N\O\M Q:_.}:J
Candace Cadd

President of the Board of Directors
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September 28, 2006

Via Ovemight Mail

Interior Board of Indian Appeals
U.S. Department of the Interior
801 N. Quincy St., Suite 300
Arlington, Virginia 22203

Re:  Notice of Appeal by Sonoma County, California
Proposed Notice of Decision for Dry Creek Rancheria Band of Pomo
Indians -

To the Honorable Members of the Board of Indian Appeals:

I IDENTIFICATION OF APPEAL

The County of Sonoma, State of California, (“County”) hereby files this Notice of
Appeal (“Notice”), pursuant to 43 CFR 4.332, indicating its challenge to the Proposed .
Notice of Decision of the Pacific Regional Office of the Bureau of Indian Affairs (“BIA”)
to take land into trust status on behalf of the Dry Creek Rancheria Band of Pomo Indians
(“Tribe”). Sonoma County is an “interested party” as the Proposed Decision authorizes
real property to be taken into trust by the United States that is within the political
subdivision (and under the regulatory and taxation authority) of the County. The Notice
pertains to the Proposed Decision of the United States Department of the Interior, Bureau
of Indian Affairs Regional Office issued by the Acting Regional Director on or about
August 29, 2006 (“Proposed Decision”). The Proposed Decision grants the application of
the Tribe to take into trust approximately 18 acres of real property located in the County
of Sonoma, State of California. The proposed trust land is located adjacent to the Tribe’s
gaming facility and is more particularly described in the Proposed Decision which is
attached hereto as Exhibit A and incorporated by this reference.



Board of Indian Appeals

U.S. Department of the Interior

Re: Notice of Appeal by Sonoma County
September 28, 2006

Page 2

II.  STATEMENT OF REASONS

A. THE PROPOSED DECISION WAS NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE AND THE BIA ABUSED ITS
DISCRETION IN GRANTING THE TRUST APPLICATION

The Proposed Decision contains serious errors of law, fact, and process which
require that the preliminary trust determination be reversed. The Proposed Decision is
fundamentally flawed as the BIA failed to apply the appropriate criteria in determining
that the requested land should be afforded trust status.! The Proposed Decision also
appears to adopt the Tribe’s position without conducting the necessary independent
investigation and consideration. Critical problems with the Decision include failure to
properly take into account the fact that the Tribe’s current land is not held in trust,
disregard of substantial evidence that the trust land will be used for gaming purposes, and .
summary dismissal of legal authority that the land is bound by a Williamson Act contract.
The BIA further abused its discretion by giving no weight to local government concems -
and improperly issuing a Finding of No Significant Impacts (FONSTI), rather than :
requiring a more thorough examination of the environmental impacts through an: -
Environmental Impact Statement (“EIS”). :

1. The Proposed Trust Acquisition Creates Serious Jurisdictional Problems
and Potential I and Use Conflicts

Without the benefit of legal analysis the Proposed Decision adopts the Tribe’s -
position as its-own that “acceptance of land by the federal government effectively causes
the [Williamson] contract to become null and void.” The statute and cases summarily
cited in the Proposed Decision (Govt. Code § 51295; Barnidge v. United States, 101 F.2d
295, 298 and State of Minnesota v. United States, 125 F.2d 640) do not stand for the

'A Statement of Reasons for the County’s Appeal are provided above pursuant to 43 CFR
§ 4.332(a). The County of Sonoma’s Comments on the Application of the Dry Creek Rancheria
to the Secretary of the Interior to Accept Land Into Trust For Non-Gaming Purpose and related
Comments to Dry Creek Rancheria Fee to Trust Project Draft Environmental Assessment
expound further on the appeal basis, are part of the Administrative Record, and are incorporated
herein by this reference. In addition, the BIA relied upon errors of law and fact throughout the
Proposed Decision. The County offers the above only as examples of deficiencies requiring
reversal and reserves the right to challenge additional errors in the Proposed Decision following
preparation of the Administrative Record.
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proposition they purport to support. In.making its erroneous analysis, the Proposed
Decision improperly determines that there are not jurisdictional problems and land use
conflicts that would arise by the trust acquisition under 25 CFR 151.10 (f).

It is undisputed that the Tribe purchased the Property subject to a Williamson Act
contract and that the proposed uses conflict with the uses permitted under the agricultural
preservation requirements imposed under the Act. (Govt. Code §51200 et seq.) In
purchasing the Property, the Tribe was notified of and agreed to be bound by the terms of
the contract. The weight of authority, simply disregarded by the Proposed Decision, is
that the contract would survive a transfer into trust. In Friends of East Willits Valley v.
County of Mendocino, 101 Cal. App. 4th 191 (2002), the petitioners challenged
cancellation of a Williamson Act contract for a parcel subsequently taken into trust. As
here, the BIA took the position that granting of the trust application voided the
Williamson Act restrictions and rendered them inapplicable. (J/d. at 198.) The Court
rejected this argument, holding that no state or federal law “invalidates contractual
commitments made before the passage of land into trust.” (/d. at 201.)

The Friends of East Willits Valley Court noted that the tribe had voluntarily
accepted the Williamson Act restrictions, and that holding that these restrictions are
“automatically voided by the passage of land into trust” would violate both law and.
policy. (Id. at 203; see also Of Rhode Island and Providence Plantations v. Eastern Area
Director (2000) 35 1.B.I.A. 93 (BIA should consider town’s pre-existing easement in the
trust application because the easement rights survive into the trust); Narragansett Indian
Tribe v. Narragansett Electric Co. (1995) 878 F. Supp. 349, 365 (easement granted to city -
would not be eliminated if BIA accepted land into trust because the pre-existing easement
bound all successors-in-interest).

As demonstrated above, he Proposed Decision’s determination that there are not
significant jurisdictional and land use conflicts 1s not supported by substantial evidence
and is in error as a matter of law.

2. The BIA Did Not Apply the Appropriate Criteria for the Trust Application
as the Land Was Not Considered a Gaming-Related Acquisition

The Proposed Decision is fundamentally flawed as the trust application was not
analyzed under the procedure and standards applicable to a gaming-related project. The
Proposed Decision ignored the gaming requirement despite clear evidence that the land
would be used as an essential component of the Tribe’s casino master plan. Under the
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for “gaming related purposes” must be reviewed by the Office of Indian Gaming
Management (OIGM) and subject to compliance with the Indian Gaming Regulatory Act
(IGRA), in addition to the Title 25 Code of Regulations Part 151 test reflected in the
Proposed Decision.

The Proposed Decision asserts that such a gaming review is not appropriate in this
case as the Tribe’s gaming facility can operate without the proposed trust land. (See
Proposed Decision atp. 7.) However, the Proposed Decision does not indicate any
independent investigation or analysis of the County’s argument that the fee-to-trust
application and related project is an integral part of the gaming operation master plan.
For example, ignored by the BIA’s decision is that the oversized access road extending to
the Rancheria is intended to provide emergency ingress and egtess to the casino; the
over-sized parking area is likely to be used for casino complex parking; the emergency . -
services building is intended to primarily serve the adjacent casino (and not the trust
property’s proposed tasting room-and residential subdivision) and, critically, the water
storage and transmission facilities are an essential part of the final casino plan. -

3. Thie Proposed Decision Erred Both in the BIA’s Authority to Take the Land
into Trust and the Agency’s Ability to Impose Restrictions on the Property

The BIA relied on the Secretary’s power to take the land into trust as it is
“contiguous to the exterior boundaries of the Dry Creek Rancheria.” (Proposed Decision
atp. 2.) The applicable regulations contained in 25 CFR 151.3 provide that contiguous
land must be adjacent to a tribe’s reservation. The Rancheria is neither a “reservation’ as
defined under the law nor a trust property (as the land is held in fee by the United States):
As such the Proposed Decision improperly relies upon 25 CFR 151.3(1) as a basis for the
authority to take the land into trust.

Even assuming the BIA has the authority to take the land into trust, the Proposed
Decision improperly concludes that it could not impose restrictions on trust land to insure
that it was not used for gaming purposes or uses inconsistent with its Williamson Act
obligations. (Proposed Decision at p. 3.) In doing so, as the Administrative Record will
indicate, it misrepresented the position of the trust comments of Congressman Mike
Thompson and erred as a matter of law. (See Proposed Decision at p. 3.) This important
legal error has ramifications for the entire trust decision and NEPA analysis.
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B. THE BIA FAILED TO COMPLY WITH THE NATIONAL
ENVIRONMENTAL POLICY ACT (NEPA)

The County submitted twenty-two (22) pages of comments to the Draft EA
detailing the significant long-term impacts on the environment that would be caused by
approval of the trust application as well as a lack of an appropriate alternatives analysis.
In its decision the BIA failed to follow its own requirements for NEPA compliance as set
forth in Part 30 of the Bureau of Indian Affairs Manual (30 BIAM), Supplement 1. For
example, the County comments identified significant impacts that, pursuant to 30 BIAM,
Supp.1, 5.1, should have required preparation of an EIS. The County respectfully submits
that the BIA cannot lawfully have approved the proposed project on the basis of the Draft
EA and the agency abused its discretion in not requiring an EIS.

III. NOTICE TO INTERESTED PARTIES

The Proposed Decision was received by the County on or about August 30, 2006.
Pursuant to 25 CFR 4.333, the County hereby certifies that this Notice was served on the
Assistant Secretary - Indian Affairs and to all other required known interested parties as
shown 1n the attached Proof of Service. The attached proof of service shall constitute the
list of interested parties required pursuant to 43 CFR 4.332(a)(3) and is incorporated by
this reference.

Respectfully submitted,
Steven M. Woodside, County Counsel

%7//&?%”

fuce D. Goldstein
Assistant County Counsel
Attorneys for Appellant
County of Sonoma

BDG:bkm
attachments
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NOTICE OF DECISION

CERTIFIED MAIL ~ RETURN RECEIPT REQUESTED - 7003 1680 0002 38789350
Harvey Hopkins, Chairperson

REGCEIVED
Dry Creek Rancheria

P.0. Box 607 o AUG 31 2006

Geyersville, CA 95441 4
County Counsel

Dear Mr. Hopkins: COUNTY OF SONOMA

This is notice of our decision upon the application of the Dry Creek Rancheria, to have the
below-described real property, accepted by the United States of America in trust for the Dry
Creek of Pomo Indians of California. The land referred to herein is situated in the State of
California, County of Sonoma, Unincorporated Area, and is described as follows:

That portion of the jollowing described land lying Northeasterly of the Centerline of State
Highway 128 as.said Highway existed on April 16, 1971. Beginning at an iron pin driven in the
ground in the middle of the County Road leading form Alexander Valley to Geyserville, on the
East side of the Russian River, in the Northwesterly line of the Land of Frederick and Emma
Drake, thence along said Northwesterly line South 47 %:° West, 31.07 chains to a station in the
Bed of Russian River; thence up and along said Bed of the Russian River, North 49 %° West,
15.84 chains to a station,; thence leaving the Bed of said River North 48 %° Eust, 28.90 chains
along the Easterly line of the Land of William Smith to an iron pin driven in the ground in the
middle of said Road; thence along the middle of said Road, South 54 %° East, 6.11 chains;
thence South 62 /:° East, 5.67 chains to an iron pin driven in the ground; thence North 26° East
23.03 chains to an iron pin driven in the ground in the Southwesterly line of the Caslamayomi
Rancho (United States Indian Reservation); thence along said line South 46 %° East, 12.55
chains to a post, being the most Northerly corner of the Land of said Frederick and Emma
Drake; thence along the Northwesterly line of said land, South 47 %° West, 19.58 chains to an
iron pin driven in the ground; thence South 54° East, 0.83 chains to and iron pin driven in the
ground; thence South 20 /° West, 1.69 chains to an iron pin driven in the ground, in the middle
of said road; thence along the middle of said Road North 57 %° West, 1.63 chains to the place of
beginning and being a portion of the Sotoyome Rancho.

The above-descnbed real property contains approximately 18.03 acres, more or less and is
contiguous to the exterior boundaries of the Dry Creek Rancheria.

RECEIVED

TAKE PRIDE K= AUG 3 ¢ 2006
¥ 'V\;""/”JW | INAMERICA 3o BOARD OF SUPERVISORS

DIy . \ cou
g/"(//’b\é’é’“/d/i\{;tzwp E\[uln'.r A OUNTY OF SONOMA



Federal Law authorizes the Secretary of the Interior, or his authorized representative, to acquire
title on behalf of the United States of America for the benefit of tribes when such acquisition is
authorized by an Act of Congress and (1) when such lands are within the exterior boundaries of
the tribe’s reservation, or adjacent thereto, or within a tribal consolidation area, or (2) when the
tribe already owns an interest in the land, or (3) when the Secretary determines that the land is
necessary to facilitate tribal self-determination, economic development, or tribal housing. The
applicable regulations are set forth in the Code of Federal Regulations (CFR), Title 25,
INDIANS, Part 151, as amended. '

In thls particular instance, the authorizing Act of Congress is the Indian Land Consolidation Act
of 1983 (25 USC §2202 et seq). As previously stated, the lands that are the subject of this
decision notice are contiguous to the exterior boundaries of the Dry Creek Rancheria.

On April 20, 2005, we issued notice of, and sought comments regarding the fee-to-trust
application from the California Office of Planning and Research; State of California, Deputy
Attorney General; State of California, Deputy Legal Affairs; State of ‘California, Department of
Conservation; Department of Alcoholic Beverage Control; James Peterson, District Director,
Office of Dianne Feinstein; Bruce Goldstein, Deputy Counsel, Sonoma County; Sonoma County
Board of Supervisors; Sonoma County Department of Public Works; Sonoma County Fire
Protection District; Sonoma County Asséssor; Sonoma County Sheriff’s Dept; Chairperson,
Cloverdale Rancheria; Chairperson, Lytton Rancheria; Chairperson, Stewarts Point Rancheri a;
Chairperson, Graton Rancheria; Alexander Valley Association.

- In response to our notification, we received the following comments:

* A lefter dated June 1, 2005 from the Department of Transportation stating they have no
comments to offer. _

" Aletter dated June 6, 2005 from the Alexander Valley Association stating that the
proposed acquisition should be processed under the provisions of the Indian Gaming
Regulatory Act (IGRA) and that the Dry Creek Rancheria is held in fee, and not in trust.

* A 138-page packet dated June 21, 2005 from the County of Sonoma, Board of
Supervisors, stating that the County is concerned that accepting the land into trust will
create jurisdictional problems and land use conflicts with the Sonoma County General
Plan, Zoning Ordinance, and contract between the County and Tribe under the
Williamson Act, Govt. Code § 51200 et seq. The County is further concerned that the
purposes for which the Jand will be used have not been adequately defined, and appear to
necessitate review by the Office of Indian Gaming Management.

In response to the County’s comments, the Tribe responded by letter dated chober 28, 2005,
summarized as follows:

* The Supervisors surprisingly state in their introduction that the Tribe intends to engage in
“potential mining activities,” which will “‘create a serious jurisdictional conflict.” County
officials know (or could have easily determined), however, that the reference to such
activities in an earlier environmental document was just about a possible short-term
surface use that would have taken place, if at all, well before the Parcel was taken nto
trust, and thus would have been subject to County permitting if it were to occur. It was
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disclosed out of an abundance of caution in anticipation of a possible temporary use ofa
portion of the Parcel for providing and preparing materials for some hillside stabilization
and road and parking surfacing that was taking place next door on the Reservation. That
activity, which was ultimately carried out without use of the Parcel, has long since been
completed. There is no plan for using the Parcel for any kind of batch plant, surface
mining or any other similar use, and the County should know, or could have easily
determined, that fact.

The County also states...and the Tribe acknowledges that the Parcel is subject to a
Williamson Act contract. However, the Williamson Act is not necessarily inconsistent
with the proposed uses, and in any event its continued application is doubtfil once the
land is taken into federal trust. See Cal. Gov. Code §51295.

The County also alleges that a lack of regulation on the Reservation, asserting that the
supposed lack of controls has led to various environmental issues on the Reservation, and
that the claim is somehow relevant to the Application. The Tribe’s activities on the
Reservation are compliant with all applicable laws, including but certainly not lirnited to
those related to the environment. The Tribe has spent considerable resources to ensure
that it continues to be in compliance with all laws. Indeed, the County has been directly
involved in court and other tests of such allegations and knows that the Tnbe has been
found to be in comphance time after time.

The County is incorrect in its analysis of the intended future uses of the Parcel The same
can be said of the County’s allegation that the planned irrigation ponds are effluent
storage from the casino. The casino is fully contained on the Reservation and utilizes the
Tribe’s wastewater treatment facility. The road is intended primarily for the vineyard,
tribal governmental offices, and emergency services building. In addition, the-proposed
road will provide additional access to the Reservation. The road will have a closed gate
and will not be used by casino patrons for non-emergency purposes.

The County again questions...whether the tribal housing proposed in the application will
satisfy the housing needs for all 869 members of the Tribe. The application does not
claim that the planned housing will satisfy the housing needs of every member of the
Tribe. But housing eight families who are jn need, particularly given the high cost of
housing in Sonoma County generally, is not insignificant to those families, and should
not be to the County, which does not provide for that shelter now.

In addition to the above correspondences, we received a letter dated June 20, 2005, from the
Honorable Mike Thompson, through George T. Skibine, Acting Deputy Assistant Secretary-
Indian Affairs, advocating that the Bureau conduct a thorough review of this application and set
conditions on the type of use that will be allowed, with serious consequences if those terms are
violated. Representative Thompson further acknowledges the Bureau’s position that, under 40
U.S.C. 3111, it lacks the authority to impose deed restrictions. Mr. Skibine assured
Representative Thompson that a final decision to take land in trust is made only after an
exhaustive and deliberative review of all rele\_/ant criteria, factual infom]ation, and legal
requirements.

In support of the Tribe’s acquisition, we received the following:

»  Four letters of support dated August 23, 2006 from residents of Sonoma County.
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= A petition signed by seventy-seven (77) supporters of the Tribe’s éfforts to place the
subject property into trust.

Pursuant to 25 CFR 151.10, the following factors were considered in formulating our decision:

*(1) the need of the tribe for additional land; (2) the purposes for which the land will be used; (3)
the impact on the State and its political subdivisions resulting from removal of the land from the
tax rolls; (4) jurisdictional problems and potential conflicts of land use which may arise; (5)
whether the Burean of Indian Affairs is equipped to discharge the additional responsibilities
resulting from the acquisition of the land in trust status; (6) the extent to which the applicant has
provided information that allows the Secretary to comply with the implementing procedures of
the Department of the Interior, 516 DM 1-7, and 602 DM 2, Land Acquisitions: Hazardous
Substances Determination.

Factor 1 — Need of the Tribe for Additional Land

The Dry Creek Rancheria was established under the authority of the Act of June 21, 1906, which
established a tribal trust land base of 75 acres. The subject acquisition request consists of land
that is contiguous to the Tribe’s reservation. The current trust land base is comprised largely of
land that is a hillside with extremely limited buildable terrain. Land suitable for development on
the reservation houses the Dry Creek Rancheria’s casino, parking garage and other associated
infrastructure.

The additional land contemplated in this land acquisition request will address some of the Tribe’s
housing and economic development needs. The Trbe currently has 869 members, none of which
live on the Reservation due to previously stated limitations. It is our determination that the Dry
Creek Tribe has an established need for additional trust land in order to facilitate tribal housing,
self-determination and economic development.

Factor 2 — The Purposes for Which the Land Will be Used

The proposed Jand use for the subject acquisition includes residential, emergency services, and
agricultural development. Development plans provide for eight tribal residences, an emergency
services building, approximately 4.1-acres of vineyards, and a winery with tribal office space.
Native plant use areas would also be identified and protected for use by tribal members. Lastly,
several infrastructure projects are proposed to make developments on the proposed trust parcels
possible. Each of the proposed developments is detailed further below.

Residential Development

Eight tribal residences are proposed for construction at the southeast corer of the subject parcel
at approximately 2,000 square feet per unit. Water will be supplied by existing ground water
wells located on the site and wastewater will be disposed of through individual septic systems.
All grading for the residences (as well as all other site development) will be completed under the
direction of a Storm Water Pollution Prevention Plan.
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Emergency Services Building

The Tribe is proposing to construct an 8,000 square-foot emergency services building near the
northeast corner of the parcel. The station will provide tribal security, fire suppression, and
emergency services for the Tribe. Proposed staffing at the facility will include approximately
five firefighters, five security officers and a licensed paramedic. Water will be supplied by
existing groundwater wells located on the site and wastewater will be treated through a septic
system.

Agricultural Development

Two vineyard areas, totaling approximately 4.1 acres (2.5-acre and 1.6-acre fields), are proposed
for development. Water will be supplied to the vineyards by onsite groundwater wells and/or by
tertiary-treated recycled water from the Tribe’s existing wastewater treatment plant. Irrigation
will be provided through a drip system. All grading and mfrastructure for these practices will be
completed under the direction of a Storm Water Pollution Prevention Plan.

Once planted, vineyards will be regularly maintained with fertilizers, herbicides, and/or
pesticides that will be applied at the manufacturer’s recommended rates. Only those chemicals
approved for use within the State of California will be used for vineyard maintenance. Tertiary-
treated recycled water used for irrigation will meet the definition of “disinfected tertiary recycled
water” as provided within Title 22 of the California Code of Regulations.

Winery and Tribal Offices

A 5,600 square-foot structure is proposed where roughly half of the structure will be dedicated to
wine production and the remainder committed to tribal office space. The facility will provide
processing and storage for harvested grapes and wine and office space for tribal government
functions. A gravel parking Jot and loading area will be constructed adjacent to this building.
Water will be supplied through existing groundwater wells and wastewater will be treated
through a septic system. The Tribe is proposing to contract grape harvesting and wine
production with local wineries. '

Native Plant Use Areas

The proposed trust parcel has native plants that have traditional cultural uses by the Tribe. These
areas will be protected from development and used by the Tribe in accordance with cultural

traditions.
Infrastructure

Development of the proposed trust parcel will require the construction of paved roadways, water
lines, and other utilities. The primary access road to the parcel will be approximately 35 feet
wide (to allow truck traffic) and paved with asphalt. The lower portion of the roadway will
provide tribal access from State Route 128 to tnibal residences, vineyards, and winery. The
interchange with State Route 128 will be built within an existing road encroachment and shall be

EXHIBIT A



designed in accordance with the California Department of Transportation’s design standards for
commercial driveways as described in the Highway Design Manual.

The upper portion of the access road will be restricted to tribal and emergency use. A gate will
be installed at the north end of the warehouse parking to limit public access to the existing
Rancheria. The emergency access road will then continue to the emergency services building
and the existing Ranchena to provide an escape route in the event of an emergency on the
Rancheria.

An existing water line serving the Rancheria from a well on the proposed trust parcel will be
replaced and rerouted within the proposed roadway. The water line will also provide potable
water to the proposed residences, tribal offices, emergency services building, and may be used
for.irrigation. New power lines providing service to housing and associated facilities are
proposed within the access road right-of-way. Retaining walls, storm drains and curbs will be
" constructed to minimize erosion. : ‘

Also proposed are up to three irrigation storage ponds to provide a reliable irrigation source for
the vineyards. The ponds will be constructed near the northwest corner of the parcel and will
hold recycled water from the Tribe’s wastewater treatment plant located on the existing
Rancheria.

The Sonoma County Board of Supervisors raised several concerns with regard to the proposed
land uses, specifically: (1) that the Tribe’s Application fails to disclose any potential future
industrial uses of the property; (2) the proposed batch plant further indicates that the Tribe may
conduci mining operations on the Property to produce gravel aggregate for batch plant
processing; (3) the Tnibe lacks a proper disposal site for the effluent generated at-its casino site,
and has acquired the instant Property to serve that end; (4) the proposed parking and loading
area appears oversized and far larger than necessary for the adjacent proposed office
building/winery.. .the obvious implication is that the parking and loading area will be used in
association with the adjacent casino; (5) the Tribe has proposed a 5,600 square foot winery and
tribal office building.. .but it appears unlikely that the Tribe will actually process wine in that
space...the County requests that the BIA require the Tribe to disclose whether the winery will
actually be used for wine production, and identify how much of the 5,600 square feet will be
used for tribal offices; and (6) the County requests that the BIA conduct further investigation to
determine whether the proposed future uses of the Property truly satisfy the Tribe’s alleged need
for additional affordable housing. .

Each of the above issues has been formally addressed by the Tribe. With regard to items 1 and 2,
the Tribe provided that the temporary batch plant was considered in 2004 to support the
construction of the Tribe’s new parking structure. This temporary use is no longer being
considéred by the Tribe as construction of the parking structure is now complete.

With regard to items 3 and 4, the County has requested that BIA fully investigate the proposed
use and comply with all Federal laws and regulations governing the permitting of tribal gambling
activities. In accordance with the Department of Interior’s March 2005 Checklist for Gaming
Acquisitions, the acquisition is gaming related (1) if the land and the improvements on the land
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are going to be used exclusively for the gaming facility or (2) if the land and the improvements
on the land are not used exclusively to support the gaming facility, but the gaming facilify cannot
operate without it. The land uses herein proposed by the Tribe clearly do not meet either
criterion for gaming related acquisitions. As a result, the subject acquisition will not be
governed by the land acquisition provisions of the Indian Gaming Regulatory Act of 1988, 25
U.S.C. §§2701-2721. ’

Items 5 and 6 have been satisfactorily addressed by the Tribe, and previously addressed in this
Notice.

Factor 3 — Impact on State and its Political Subdivisions Resulting From the Removal of the
Land from the Tax Rolls '

The total real property taxes for fiscal year 2004 were $13,356.74. The Property was previously
used for agricultural purposes, and is covered by a Williamson Act contract with Sonoma
County. As such, the Property was unlikely to appreciate measurably and generate greater
property.taxes. Its condition would also not have generated collateral tax benefits through sales
of goods and services, or payroll taxes from residents of the property. There were virtually none
and no prospects in sight.

The Tribe’s plans, on the other hand, do just the opposite. The local community will benefit
from the Tribe’s proposed development of the Property because the Tribe’s use of the Property
will stimulate construction activity, including the purchase of matenals and services, and will
keep payroll dollars in the community by housing Trnibal residents who would otherwise have 1o
commute into the area (and leave at night) in order to work on the Reservation. The surrounding
community will be benefited from the added dollars 1n circulation, which will more than offset
the loss of relatively insignificant property tax revenues.

Factor 4 - Jurisdictional Problems and Potential Conflicts of Land Use Which May Arise

The County of Sonoma had several concemns with regard to potential conflicts of land use,
specifically that the Tribe’s proposed uses conflict with the uses permitted under their voluntary
agricultural preservation contract under the Williamson Act, Govt. Code §51200 et seq. It is the
Bureau’s position that acceptance of land by the federal government effectively causes the
contract to become null and void pursuant to Govt. Code §51295 (Barnidge v. United States, 101
F. 2d 295, 298 and State of Minnesota v. United States, 125 F. 2d 640 [11}).

Additionally, the County stated that the proposed uses would conflict with the Sonoma County
General Plan and Zoning Ordinance which provides that:

The primary use of any parcel shall be agricultural production and related processing
support services, and visitor serving uses. Residential uses in these are shall recognize that
the primary use of the land may create agricultural “nuisance” situations, such as flies

noise, odors, and spraying of chemicals.

and that:

EXHIBIT A



Local concentrations of commercial or industrial uses, even if related to surrounding
agricultural activities, are detrimental to the primary use of the land for the productions of
food, fiber and plant materials and shall be avoided.

The gist of the above concerns is the loss of jurisdiction over the subject property. The County
will in fact lose jurisdictional control with an approved trust acquisition. However, the very
essence of a “trust” acquisition is to enable tribes, in this case, the Dry Creek Rancheria, the
opportumty to plan and implement programs for the benefit of its community. The United States
recognizes the right of Indian tribes to self-government and supports tribal sovereignty and self-
determination. It does not appear that the Tribe’s proposed uses in any way conflict with the
County’s General Plan and Zoning Ordinance; however, it is our determination that the needs of
the Tribe in this case out weigh any jurisdictional conflicts that may arise,

* Factor 5 - Whether the Bureau of Indian Affairs is Equipped to Discharge the Additional
Responsibilities Resulting From the Acquisition of the Land in Trust Status

The Bureau of Indian Affairs has a trust responsibility for all lands held in trust by the United
States for tribes. The Tribe currently accepts little assistance from the Burean of Indian Affairs
and anticipates even less as its gaming and other economic development projects grow.
Accepting the property into trust should not impose any material additional responsibilities or
burdens on the BIA beyond those already inherent in the Federal trust relationship between BIA
and the Tribe. It is anticipated that any costs other than those already included in the Tribe’s
Tribal Priority Allocation will be borne by the Tribe, and that the Tribe will have adequate

- resources to assume that burden. The Tribal housing program that is anticipated is intended to be
primarily based upon tnibally obtamed and guaranteed financing, and not as a burden on the
Federal Government.

Factor 6 — The extent to which the applicant has provided information that allows the Secretary
to_ comply with 602 DM 2, Land Acquisitions: Hazardous Substances Determination and
516 DM 1-7, Nationaj Environmental Policy Act Revised Implementing Procedures.

In accordance with Interior Department Policy (602 DM 2), we are charged with the
responsibility of conducting a site assessment for the purposes of determining the potential of,
and extent of hability for, hazardous substances or other environmental remediation or injury.
The record includes a negative Phase 1 “Contaminant Survey Checklist™ dated

September 28, 2005, for the subject parcel, reflecting that there were no hazardous materials or
contaminants.

National Environmental Policy Act Compliance

An additional requirement that has to be met when considering land acquisition proposals is the
impact upon the human environment pursuant to the critenia of the National Environmental
Policy Act of 1969 (NEPA). The BIA’s guidelines for NEPA compliance are set forth in Part 30
of the Bureau of Indian Affairs Manual (30 BIAM), Supplement 1.
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In this particular instance, a Draft Environmental Assessment (DEA), documenting and
analyzing the potential impacts of the proposed project, was completed in May 2005. The DEA
was distributed for public review and comment during the period beginning May 6, 2005 and
ending June 6, 2005. As a result of the comments received on the Draft ED, revisions to the
document were made, mcluding two additional mitigation measures for air quality and biolo gical
resources. The Final Environment Assessment (FEA) dated August 2005 identifies potential
impacts to land resources, water resources, air quality, biolo gical resources, cultural resources,
socioeconomic conditions, resource use patterns (transportation, land use and agriculture), public
services, public health/hazardous materials, and other values (noise and visual resources). After
review and mmdependent evaluation, the BIA has determined that the proposed federal action, to
approve the Dry Creek Rancheria’s request to take the proposed 18-acre site into trust for the
purpose of developing the site (tribal housing, emergency service, office space and agriculture),
does not constitute a major federal action that would significantly affect the quality of the human
environment within the meaning of NEPA. This conclusion is based on the analysis contained in
the FEA, public comments made in response to the DEA, the Tribe’s response to those
comments, and the mitigation imposed. Therefore, an Environmental Impact Statement is not
required, and the BIA issued a Finding of No Significant Impact (FONSI) on November 9, 2005.
The FONSI was distributed to all persons and agencies known to be interested in the proposed
action as indicated by the comments on the DEA.

Conclusion

Based on the foregoing, we at this time issue notice of our intent to accept the subject real
property into trust. The subject acquisition will vest title in the United States of America in trust
for the Dry Creek Ranchernia of Pomo Indians of California in accordance with the Indian L.and
Consolidation Act of January 12, 1983 (25 U.S.C. §2202). The applicable regulations are set
forth in the Code of Federal Regulations, Title 25, INDIANS, Part 151, as amended.

Should any of the below-listed known interested parties feel adversely affected by this decision,
an appeal may be filed within thirty (30) days of receipt of this notice with the Interior Board of
Indian Appeals, U.S. Department of the Interior, 801 N. Quincy St., Suite 300, Arlington,
Virginia 22203, in accordance with the regulations in 43 CFR 4.310-4.340 (copy enclosed).

Any notice of appeal to the Board must be signed by the appellant or the appellant’s legal
counsel, and the notice of the appeal must be mailed within 30 days-of the date of receipt of this
notice. The notice of appeal should clearly identify the decision being appealed.

If possible, a copy of this decision should be attached. Any appellant must send copies of the
notice of appeal to: (1) the Assistant Secretary of Indian Affairs, U.S. Department of Interior
1849 C Street, N.W., MS-4140-MIB, Washington, D.C. 20240; (2) each interested party known
to the appellant; and (3) this office. Any notice of appeal sent to the Board of Indian Appeals
must certify that copies have been sent to interested parties. If a notice of appeal is filed, the
Board of Indian Appeals will notify appellant of further appeal procedures.

If no appeal is timely filed, further notice of a final agency action will be issued by the
undersigned pursuant to 25 CFR 151.12(b). '
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If any party receiving this notice is aware of additional governmental entities that may be
affected by the subject acquisition, please forward copies of the notice to said party or timely
provide our office with the name and address of said party. .

Sincerely,

Ui oot

ACt- - . 'l' .
"9 Regional Director

Enclosures
Distribution List
43 CER 4.310-4.340

EXHIBIT A



DISTRIBUTION LIST
cc: BY CERTIFIED MAIL - RETURN RECEIPTS REQUESTED TO:

California State Clearinghouse (10 copies) — 7005 2570 0000 6695 0488
Office of Planning and Research

P.O. Box 3044

Sacramento, CA 95812-3044

Sara J. Drake, Deputy Attorney General — 7005 2570 0000 6695 0495
State of California

Department of Justice

P.O. Box 944255

Sacramento, CA 94244-2550

Paul Dobson — 7005 2570 0000 6695 0501
Deputy Legal Affairs Secretary

Office of the Govemor of California
State Capitol Building

Sacramento, CA 95814

James Peterson, District Director — 7005 2570 00006695 0518
Office of Senator Diane Feinstein

7508 Street Sute 1030

San Diego, CA 92101

Board of Supervisors ~ 7005 2570 6695 0525
Sonoma County

575 Administrative Drive

Santa Rosa, CA 95403

Public Works - 7005 2570 0000 6695 0549
Sonoma County

2300 County Center Drive, Suite B-100
Healdsburg, CA 954438

Sonoma County Fire Protection District — 7005 2570 0000 6695 0532
P.O. Box 217
Geyserville, CA 95441

Sonoma County Assessor — 7005 2570 0000 6695 0556

585 Fiscal Dnive, Room 104F
Santa Rosa, CA 95403
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Sonoma County Sheriff’s Dept. — 7005 2570 0000 6695 0563
2796 Ventura Ave.
Santa Rosa, CA. 95403

Bruce D. Goldstein — 7005 2570 0000 6695 0617
Deputy County Counsel
575 Administration Drive, Room 105A.

Santa Rosa, CA 95403

State of Cahforma 7005 2570 0000 6695 0624
Department of Conservation

Attn: Stephen E. Oliva, Esq.

801 X Street ,

Sacramqnto, CA 95814

Department of Alcoholic Beverage Control — 7003 1680 0002 3878 9336
Attni: Michael Mann, District Administrator .

50 “D” Street, Suite 130

Santa Rosa, CA 95404

Chairperson — 7005 2570 0000 6695 0570
Cloverdale Rancheria

555 S. Cloverdale Blvd., Suite 1
C]overdale CA 95425

Chairperson — 7005 2570 0000 6695 0587
Lytton Rancheria

1250 Coddington Center, Suite 1

Santa Rosa, CA 95401

Chairperson — 7005 2570 0000 6695 0594
Stewarts Point Rancheria

3535 Industrial Drive, Suite B-2

Santa Rosa, CA 95403

Chairperson — 7005 2570 0000 6695 0600
Graton Rancheria

P.O. Box 14428

Santa Rosa, CA 95402

Carl Winter — 7003 1680 0002 3878 9343

3189 Cactus Circle
Highland, CA 92346
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Regular Mail:

Superintendent

Bureau of Indian Affairs
Central Califormia Agency
650 Capital Mall, Suite 8-500
Sacramento, CA 95814
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. peroy in icterest.

“Title 43, Cod

§4.308 ‘

tate.in: one-half of the interests. The
decision rhall specily the right of.BD-
peal to the ' Board of Indian Appoals
within 60 daye from the date:of the do-
cision In. -sccordance  with 134310
through 4.323. The administrative law
‘jodge shall lodge the complete record
reisting to the demand f{or hearing
with the titls plant as provided in
§4.236(b), furnish ». doplicate record
.theareof to the Superintendent.
mail’ & notice. of such action together
with a° copy: of the. decision to esch

(3 FR TIBS. Apr. |5, 1971, 2» amended BT 35
FR 4213 Oct. 28, 1550} "

$4.308 Time for pryment )

A tribe sbxll pay the full fair market
value of the interests purchased. as st
forth in the sppraisal report or ns de-
termined after hearing in accordance
with. -§4.305. whichever Is spplicable.
with'r 2 years {rom tho date of doce-
dept’s desth or within ] year from the
date of notice of purchase. whichever
corpps later. . o

§4.307 - Title. . ..

Upon payment by the.tribs of the in-
tercsta. purchased, the Superintendent
shall Jasue a certificete to the pdminis-
trative law judge tbat this hsa been
dopp and flle therewith, such docu-
monts {n support thercof B8 the admin-
strative law judge may reguire. The
administrative law judge shall’ then
issus an order that the United 3tates
bolds title to such intereats in trust for
the tribe, lodge Lhe complete record.
jpcinding- the decisjon, with the title
piant as.provided in §4.236(b), furnisk a
duplicate record thercof to the Super
|ptendent. and meil 8 potice of such ac-
tion together with a copy of the deci-
»ioD to exch party ino intercst.

4308 Dlsposition of lncome.

Duoring tbe pendency of the probate
and UD to the date of transfer of title
to the United States in trust for the
udbe in accordance with §4.307. all iD-
coroe received or accroed (rom the land
{pterests purchased by the tribe shall
be credited to the esiste.

CBDaSRDmDicz:SersCF'Rpanzxor

e of Federal Regulatioms, Administrative

ippeals to the Interior Board .
of Indian Appeals '
CFR Subtitie A (10-1-54 Ecltion)

s

RULES ummu:'mpgp.
O -AFPFEAL BEYORE. THE
BOARD OF INDIAN APPEALS -

.4
GENERAL
... CZEDDNGS
. INTZRIOR
' BOURCE: SectiODd (310 through $.318 appear
st M m-s}as_-_r'eb. 10. 1969, unless otherwise
poted. = LT .

}4.310 Documents- T H
" (a) Filing. The effective date for filing

a.potice of appeal or other document '

with the Board during the course of an
appeal ja.the date of mailing or the
dats of perzonel delivery, except that a
motion fox the Board to zsapme joris-

diction OVer. AT appeal ‘under 25 CFR

2.20(e) shall be effective thé date it is
received by the Board. ) e o
(b) Sermice.
pleadings shall be served on all parties
jn.ipterest in any proceeding before the
Interior Board of Indinp Appéals by the
perty Olng the notice or pleading with
the Board. gpyvice shall be accom-
plisbed upon
lng. Where » party ia represented in an’
appes]l by sD attorpoy Or other rep-
sepontative aothorized underr 43 CFR
1.8, sorvice of ANy document on the at-
Lorn2y Or representative is pervice on
the party. Where 8 party is represented
by .more than ons ALLOIIIDY,
any ODe atlorney is sufficient. The cer-
dfcale of service on an ATtOrney Oor.
repreponlative phall include the name
of the party whom the atlLorney or xep-
rorentative, representa and indicate
that service wen made.-on-the ‘atiorney
oy reprcsoptative. - :
(0) Computation of iime for filing and
service. Except AB otherwise provided by
1aw. in computing any- period_of time

‘Notices of nppe;i and

personal dellvery or mai}- ..

service on .

prescribed for Oling acd serving & doc-

ument. the day upon which the deci-
ajon or docurnent to be appenled Or an-
rwered WAS served or the day of oy
other event . after which a designated
poriod of time begins to ruo is not to
be ipcluded. The last day of the period
so coroputed ia to be included. unless it
ip & Saturday, Sunday, Federal legnl
holidsy, Or other popbusainess day, ID
which event the pericd runs pntil the

epd of the next day which is pot 8:83%

ardsy, Sunday, Federal legal hollday,
or otber ponbusipess day. When the
Hme prescribed or allowed is 7 days or

esdures for nppeals 1o Ares Directors and

to the Commusaioper of the Bureau of lodisn lers. iDtermedinte Saturdays, Sundays,

Aflaira. Federal legml bolidays. and other
78
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° nonbusinesa days shall be excluded in
. the computation. . -

=7 (d) Extensions of time, (1) Tha time for
Ming or serving sny documept eicept &
" potice of appeal may be- extended by
the Board.
+(2).A :request Lo the Board for an ex-
tension of time must be filed within
the time originally allowed for 0ling.
- (3) For good cause the Board mny
grant an extension of time on its own
initiative. .
"..(e) Retention of documenis. All docu-
ments received {n evidence at & hearing
oF submitted for the record §n a0y pro-
ceeding before the Board will be re-
tained with the official record of the
proceeding. The Board. in ita dircre-
tHon, Mmay permit the withdrawal of
origibal documents while. s case ia
pending or sfier a decision becomes
fApal upon conditions ss required by
the Board.

j4s1l Briefs on sppecal

(a) The appellant may flle aD opening
brief within 30 days after receipt of the
potice of dockeuing. Appellant shall
sorve copies of the opening brief vpon
all intercsied partiea or counsel and
nle s certificats with-the Board abow-
ing service UPON the named partiea. Op-
poring parties or counsej phal]l have 30
days from receipt of appellant’z brief
to- flle snswer briels. copie»s of which
ahall be served upon the gppellant or
counsel and all other. pariies In inter-
eat” A certificate shownng servics of tka
snswer brief upon all parties or counsel
ahall be attached to the answer filed
with the Board. . .

(b) Appellant may reply to an- an-
gwering brief within 15 days from- iLs
receipt. A certificate showing service
of .the reply brief upon all parties or
counsel shall be strached to the reply
flled with the Board. Except by epecial
permission of the. Board, no other
briefs will bs allowed on appesal.

(c) The Burzcau of Indian A{fairs shall
be considered an Ipterested party in
any proceeding before the Bosrd. The
Board mmay reguest that the Bureau
sobmit & brief In any case before the
Board.

(d) An original only of each docn-
ment should be filed with the Board.
Documents should not be bound along

the zide.

78

§4.314

(e) The Board may &lso spoci{y a date
on or.bafore which a brief is due. Un-
lers expedited. brieing has been grant-
od. such dats shall not be Jers than tha
appropriate period of time established

-in this section.

§4312 ’_Dochlgnn. -

Decistons of ‘the Board will be mades
ip writing and will sex forth findings of
fact and conclusions of 1aw. The deci-
siop may adopt, modily, reverze or zst
aside any proposed’ finding. conclusion
or order of anrofficial cf the Burean'of,
Indisn Affairs’'or an gdministrative law
judge. Distribution of decisions shall be
made by the Board to all parties con-
cerped. Unless-otherwise stated-in the
decision. ralings by the Board ars final
for the Department and shall be given
immediate effect.

}4.313 Amicns Curise Intervention;
joipder motiona.

(a) ADY intercsted person or Indian
tribe desiring to intervene or to join
other partizs or to appear as amicus
curine or to obtain an order in an &p-
peal before the Board shall spply in
writing to the ‘Board staring the
grounds for the action pought. Permis-
sion to intervene, Lo join parties, to ap- -
pear. or for other relief. may be grant-
ed for purposes and subject to Hmita-
tons establisbed by the Board. This
section shall be Ubersliv construed.

(b) Motiona to intervene, Lo AppeAr BS
smicus curias. to jcip additicnsl par-
ties. or to obtain mn orcer in en appeal
pending before .the Board. shall: be
sorved in the same maenper &s sppeal

briefs.

§4.314 Exhsustion’ of sdminisoative '
remedies.

(a) No decision of 8n administrative
law judge or sn official of the Bureau
of 1ndisn Affairs. which at the time of
{ts rendition is subject 10 appesl to the

- Board. shall be considered final 80 RS LO

constitLie agency action’ rublect Lo ju-
dictal review under 5 U.S.C. 703. unijess
made effective pending decision on ap-
peal by order of the Board.

(b) No further appeal will lie within
the Deparument {rom & decision of the

Board.
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54.315

. (6) The Nling of & petmon;fdi':rucon-
pideration is not required.to, exhaust
sdministrative remedies.  z:ioqks Ta0s
(54 FR 6885, Feb. 10, 1965 4 FRIS0A2 Feb. 21}
1089) - . RO PN -1 S e

§4.518 'Rbi:oxhidcntl;m. e

(s) Reconaideration of & decision of
the. Board will be granted only 1o ex-
traordinary circumstances:. ANy’ party
to the decision may petition for.recon-
pidersuion. The petition must be: flled
with the Board within 30 days from ths
dete of the decisiop and shall contain a
detilled .statement of the reasons -why
recopaideration should be grantad. :

_(b) A party may flle only one petition
{or roconaideration. RRe 3
(o) The filing of a petition shall not
. atay the elfect of any decizion or order
and shall not affect the Onalily of any
docision or.order for purpores of judi-
cinl roview, unless so ordered by .the
Board. E -G,
j4.318 Remands from courts. ”'_‘ I

Whenever sny matter is remanded

from any .court to the Board for.further

. procoedings, the. Board will either re-
mand the matter Lo &b administrative
law judge or to the Bureauw .ol Indlan
Affairs. or to the extent Lhe court's di-
roctive and time ltmitstions will por-
mit. the parites shall be sllowed b1 OP-
portunity to submit to the Board a re-
port recominending  procedures for it to
follow to comply with. the courc's
ordger. Tha Board w1l enter spocixl or-
ders gOverning mstters on remand.

Tymmn waede -
e R A e

§ 4317 Standards of conduct SR

(8) Inguiries cbout cases. All 1nguiries
with roepect to any matter pepding be-
fore the Board shall be msde to the
Cnief. Administrsttve Judge of -the
Board or the administrative judge as-
sigped the msatter. '

(v) Dlwgqualificotion. An’ sdministra-
tve judge may withdraw {rom B cas8 in
socordance with standards found in the
recognized canons of judicial ethics if
the judge deems sucl ACCIOD’ 8DPro-

gprbate. 1L poior-to & dectmon of Lthe
Board. a party files an a{0dsvit of per-
sonsal bias or disqualification with sub-
stantiating facts, and the sdministra-
tve Judge cobncerned does pol with-
draw. the Director of the Office. of

.np_proprnw. )

. 43 CFR Subtitie A.(10-1-94 Edliion)

Hearings, sndé Appesls shall determins
the mattéd of disqualificadon. . -
}4.318 Scope of review., - .
An .sppesl shall be limited to-those
{nsnes which were before tha.adminis.
trative law judge upon ths-petition for
rohsaring, reopening. or regarding trib-
) purchese of Interesta, or before tha
officin} of the Bureau of Indian Affairs
on roview. However. except as specifl-
cally limited In this part orin title 23
of.the Code of Federal Regulations. the
Poard shall not be llmited in.its scope
of review and Inay excrcine the inher-
ept anthority of the Bscretary to cor-
roct a manifest injnsrice or error where

-3t .

** APPFALS TO TEE BOARD-OF INDIAN -
. APPEALS TN PROBATE MATTERS

BOURCE: Seotions 4.320 throngh 4323 appear
at 34 FR 6381, Feb. 10, 1969, ubnless othorwise
noted. ) :

§ 4.320 Wbomny-pponl.' . .

A party in intercst »hall have a right

of appesl! to'the Board of Indianm Ap-
from an order of an administra~

"dve law judge on & petition for rehear-

ing, & petition for rroponing, or rogard-
ing tribal purchass of interests in i de-
coased Indian’s trust estate.”’

- (a) Notice of - Appeai. Within- 60 days
frosm the dats of the decialon. an appel-
lant shall Nile a writien noulcs of ap-
peal sigped by appollant, appellant’'a
atiormsy, or.other gualified representa-
‘dve as provided in 43 CFR 1.3, ‘with-the
Board ‘of Ilndian Appeals: omea of
Hoarings snd Appenls, U.3. Despartment
of. the Interior. 4013 Wilson. Boulevard.
Arlington. Virginia Z7203;-A ptatement
of -the errors of fact and law upon
which the appeal is bamed shall be in-
clunded in either the notice of ‘appeal or
in any brief Nled. The potlce of Anppen.l
shall ipclude the nsines and sddresses
of parties served. A motice of appeal
pot timely filed shall be diamissed’ for
1a.ck of jurisdiction.

(b) Service of copies of notice of appeal.
The syppellant shall personally deliver
ar mail the ariginsi noidice of sppeal tO
ths Board of Indian Apperls. A copy
shall be served npon the adminiatrative
law judge whose decision is sppealed a9
well 2 all interested parties. The no-
tHee of appenl filed with the Board ahall

80
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Sh gAY,

Vot

et
tasjmolode s.certificetion thst service Wes
5, mede 83 required by this sectiom. :3&--
S#bed©) Action by administrasive low judge:
=0 - inspeciton.. The administrative
sy lawojndge, upen recedving a.copy of the
“apoticerof sppeal, shall notify .the Su-
.-:—,wrinundem.conc:mcd to return the
y plicate record- {lled under §34.238(b)

~

Can 4

sran
._'.,'.',.;..nd 4.241(d), or under §4.24211) of-this—

. . to the Land Titles and Rescords
OmMce denignated under §4.238(b) of this
_part. The duplicate record shill be con~

formed to the original by the-Land Ti- -

tles and Records Office and shall.there-

4 . aftor be sveilable for inapeciiom ‘vither

at.the Land .Titles and Records Office
~—-pr at'the office of the Superintendent.

In thope cases in which a.transoript of

.the. hearing was pot prepared..tbe ad-

‘mdnistrative law judgo shall. bave &.

‘ganscript prepered which shall be.for-
warded to the Bossd within 30 days
from receipt of-a covy of the. notice of

apponl. _ s =
r_&le Notice of transmintal of rn;oord
... ‘on appeal . Y
- The original record on appesl shall be

_mrwu'ﬂcd. by the Land Titles and
. -Records Office 1D the- Board by cer-
¢ified mail. Any objection to the record

" las«consuituted shell be flled -with the

“Board within 15 days of receipt of.the
potice of docksting jssved under §4.332
of this part. o .

l;.m Docketing. L
. The appeal shall be docketed by.-the
" Board upon receipt of thp sdministra-
gve record from the Lapd Titles and
Records Office. All Ipterested parties
as shown by the record oB appoal shail
be potified of the docketing. The dock-
oting notice shall specily the Ume
within which briefs may be Mled and
shall cite the procedural regulastions

governing the appeal. L et

-
e

$4323. Dilsposeition of the record-.

Spbsequent to 8 decision of the
Board. other than remands, the record
Mod‘wlth tbe Board and &l documents
sdded during the apperl proceedings.
{ncluding Any Lranscripis prepared e~
oaps of the appeni and the Borrd™s de-

. cidon. shall be {forwsrded by the Board
to the Land Titles and Records Office
denignared under §4.206(b) of this part.
Upon receipt of the record by the Land

81

- xhxll be conformed to the original. and

L §4AN

Tities and Records Office. the duplicata
record required by §4.320(c) of this part

{orwarded to the Superintendent con-
cerped.. : -

APPZALS TO TEE BOARD OF INDIAN AP~
i FEALS FRON ADMINISTRATIVE AC-
TIONS OF OFFICIALS OF THE BURZAU
oy INDIAN AYYAIES: ADMINISTRATIVE
REVIEW IN OTEER IRDIAN MATTERS
Nor RYLATING TO PRrOBATE PRO-
CEEDINGS K .

BOURCKE: Sectiony 4.730 through 4.0 appear -
A FR £497, Feb. 10. 1969, univss otherwise

(22 ‘
34330 Socope- .
C (=) The definitione set forth in 28
CFR 22 apply also to these =peoial
rales. These regulations apply to ths

tce mnd procedure for: (1) Appoals
to the Bosrd of Ipndian Appeals {rom ad-
ministrative actions or decisions of of-
ficials of the Bureau of Indlan Affairs
{ssued under reguletions in 25 CFR
chapter 1. and (2) administrative re-
vjew by the Borrd of Indian Appeals of
other matters pertiining to Indians
which are referred to it for exorcize of
roview authority of the Secrstary or
the Assistant Secrstary—Lndian - Af-
mn. s . . .
(b) Except &8 otberwise permitted by
the Secretary OF the Assiptant Sec-
relary—Iindlan Affsirs by =pecial dele-
gation or roguest. the Board shall not
adjudicate: o
(1) Trikel enrollment dispates;

(7) Maiters deciced by the Buresu of
Indisn Afairs through exercise of its
discretionsry authority; or

(3) Appesis.from decisiom pertaining
to Ninal recommepdations or sctions by
officinla of the Mipersis Maoagementl
Service. unless the decision 13 based on’
an interpretation of Federal Indian law
(deciaions DOL B8O based which arise
from determinationa of the Minersls
Management Service. are appealable Lo
the Interior Board of Land Appesrls in
accordance with 43 CFR 4.410).

: 4331 Wbo may eppeal
Any ipterested party affected by &

Anal administrative action or decision
of an official of the Buresu of Indian

Aflairs issued ppder regulations in title
25 of the Code of Federal Regulations
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§4332
m sppesl to.the Board of Indian Ap-
perls, except— oo

(a) To tbe extent that -decisions

which sre subject to appesl toa higher

officisl within the Buresu of Indian Af-

{sirs must {}ret ‘be sppealed to that of-

ficial: - ,

_ (b) Where the decision hes besn 8p-
proved in wridng by the Secretary or
Assistant ‘Secretary—Indian Affairs
prior to promulgationzor

(c) Where otherwige provided by law

or regulation.

e RS AppeRt 8O .the Board; bow
takens maxdatory time for filing;
pre arstion Amistance; require-
ment for bond. .

(a) A notice of sppeal shall be in-

writing, signed by the appellant or by
his stroroey of record or other guali-
fled rcpn:u:nuuva ap provided by 43
CFR-1.3, end. filed with the Board of lo-
dian Apponis.

Appesls. 0.8.
fdor. 4013 Wilson Bouwlevard. Arlington.

Virginis 220, within 40 deys efler re-
ceipt by tbe sppellant of the decision
. from which the appeal i3 taken. A copy
i of the potice of appeal shall pimulta-
poously be QOled with the Ansiptant Sec-
retary—Ipdian Affairs. As required by
. §4.333 of this part. the nouice of appeal
sept to tbe Board shall cerufy that a
copy has DeeD pent 1o the Assintanl
Secrcu.ry——lndhm Affaira. A notice of
appesi not timely filed shall be dis-
missed for lack of jurisdiction. A DO~
tice of appeat shall include: -
-q1) A uld jdentification of the case:l
QA jiatement of the ressons for the
appeed aod &1 the relief sought:-and:
(3) The prnes snd addresses of 8l ad-
ditional {pterested parties. Indisn
, tribes. tribal corporations. OF groups
i having rights or privileges which may
be affected DY B change in the decision.
whether oF pot they pa:ncipaned as in-
tercsated parties in the earlier proceed-
inge-
() In sccordsnce with 25 CFR 2.20(c)
i a notice of Bppeal shall not be effective
are. .., dcr 20 days {rom receipt by the Board.
! daring which time the Asaintant Sec-
y—Indlan Allalrs may decide tO
roview Lbe sappeal. 1f the Assistant Sec-
,-euu—y—mdln-n Affairs properly notifies
the Bosrd that he hes decided to review
the sppeal. any documenld concerning

the case flled vfit.h the

Office of Hearings and
Department of the Inte-

43 CER Subtifie’ A-(10-1-74 Edition)

Board shsll ba.

trenamitted O the Assistant -3ec-

retary—Indian . oo
{¢) When the appellapt is BD Indisn or

Indian tribe not represented by coum-
sel. the official who jssued the decision
sppesled shell, upoD request:of the ap-:
pellant. render such ansintance as 18 ap-
propriate-in the preparation of the ap-
al. .
po(d).M iny time during the pondency
of an sppeal. ap sppropriate bond may
bes reguired to protect the interest of
. 4ny lpdian, Indian tribe, or other par-

ries involved.

54333 Service of potice of rppeat
(a) On or befors the date of 0iling of

the notice, of eppeal the pppellant shall
potice Uvpon each
, upon the offl-

taken, 1
retary—I1p ra. The notice of
appesd fNled with the Bosard shall cer-

tify that service Was made a® Tequired
by this soction and phall show ' the
names and addresses Of all parties
served. 1 the appeliant i3 aD indian or
an lpdian’ tribe DO represented by
counsel. the sppellant MBY request the
- of0cinl of the PBuresu whose decision i3
appesaled 1O aasist in service of copies
of the npotice of appeal apd any sup-
porting documents. ,
(b) The potice of appesl will be con-
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dats of personal service of maillpg.

§ 4334 Extensions of tlme.

.- Requests for extensiona of time to
_fle documents may be
sbowing ©f good cause. except for the
_time fixed for fiing a potice of appesal
which. a» specified 1D §4.332 of this
part, may pot be extended.

g4.335 Pre sretion and tronsmittal of
rocord bY officinl of tbe Bureau of

Indian Affairs.
{a) Within 20 days after receipt of 8
potice of appesl. or upon potice f{rom

, the the C
indian AfIairs whoase decision is &p-
penled <hall assemble and transmit.the

record to the Board. The record on BpP-
pest shall ipclude. without lirmitauion.
copies of transcripts of testiInony
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- (b) The sdministrative record shall
inclpde s Table of Contents noting, at
» minimom. inclusion of the following:

(1) The decision sppealed from:
(2) . The pouce of appeal or copy

thereof: and .
{3 Certification that the record con-

" ‘tains =i} Information and cecuments

utilized by the deciding official in ren-
dering tbe decizion appenled.

.(c).U the deciding officiz]l rececives
potificetion that the Assistant Sec-
‘retary—Indian Aflairs has decided to
review the appeal before the sdminis-
trayve record ia transmitted to the
Board. the g@nﬁmstmnlve record shall
be forwarded o the Assistapt Sec-
relary—ipdian Affairs ratber than to
the Board.

§ 4338 Dockeiing.

An appeeal Bhall be assigned 2 docket
pumber by the Board 20 dayp afler ro-
cefpt of the notice of appeal unlers the
Board has besn properly notifled that
the Aasistant Secrewary—Indian Af{faira
hes aspuwrped jurisdiction over the ap-
peas. A DOUICe of docketipng shall be
sept to all IDterested parites rs phown
by the reecord on appenl upon receipt of
the administrative record. Any objec-
tiop to the record as consututed shall
be flled with the Board within 15 days
of receipt of the notice of docketing,
The docketing notice shall specify the
time within which briefs sball bs flled.
cits the procedursal regulations govern-
ing the sppeal and [nciude a copy of
the Table of Conrents furnished by the
deciding official.

§ 4337 ACliOD by tbe Bosrd.

{a) The Board may make a finel dect-
sjop., or where the record indicates a
need for further inguiry te resolve a
gepwna Jssue of material fact. the
Bosrd may require a besaring. All hear
Ings shall be conducted by an adminis-
trative law judge of the Offlce of Hear-
Ipgs and Appeals. The Board msay, in
jts discretion. grant oral argument be-
fore the Board.
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(b) Where the Board finds that one or.
more isaues involved in an appeal ora
matter referred to it were decided by
the Bureau of Indian Affairs based
upon the.exercise of diacretionary an-
thority committed to the Bureau, and-
the Board has pot otherwise been per-
mitted to adjudicate the issue(a) pursu-
ant to.§4.330(b) of thiz part. the Board
shai]l dirmiss the =appeal as to the
issue(s) or refer the iasve(s) to the As-
sdatant Secretary—Indian Affairs for
further consideration.

;4338 Sobmissics by cdmidifsacive -

law judge ofImpou:d findinygs, con~
clusions an recommend deci-

shon.

(2) When an evidentiary hearing pur-

snant to $4.337(a) of this part is con-
cluded. the mdministrative law judge
shnl]l recommend Ondings of fact and
conclusions of law, stating the ressons
for ‘such recommerndations. A copy of
the recommended decizion shall be sent
to each party to the proceeding, the
Bureau. ofMcial involved. and the
Board. Simultapeously, the entire
record of ths proceedings. including the
tranacript of the hearing before the ad-
mipistrative law judge. shall be for-
warded to the Board.
" {b) "The administrarive law judge
shell advise the parties at the conclu-
sjon of the recommended decisjon of
their right to Mile exceptions or other
comments regarding the recommended
decision wiltk tha. Board in accordance
with §4.33S of this part..

$4.339 Exceptions or comments. _.re-

garding recommended decision by _

sdmipistrative Iaw judge.

Wwithin 30 days after receipt of the
recommended decision of the adminis-
trarive law judge, any party may file
exceptions to or other CONUNEDLS on
the decision with the Board.

14340 Disposition of the record.

Subsequent to a decision by the
Board. the record fli=g with-the Board
and nl] documents sdded during the ap-
pes! proceedings, including the Board's
decision. shall be forwarded to the offl-
cial of. the Buresun of Indian Affairs
whose decision was appenled for proper
disposition in accordance with rules
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CERTIFICATION OF SERVICE BY MAIL
Pursuant to 43 CFR Subtitle A, Section 4.333

I am employed in the County of Sonofna, California; I am over the age of 18 yeafs
and not a party to the within action; my business address is 575 Administration Dr., Rm.
105A, Santa Rosa, California. 1am readily familiar with my employer’s business practice

for collection and processing of correspondence for mailing with the United States Postal
Service.

On_September 28, 2006, followmg ordinary business practice, I served the attached
letter NOTICE OF APPEAL BY SONOMA COUNTY, CALIFORNIA, by placing on
that date at my place of business, a true copy thereof, enclosed in a sealed envelope, for
collection and mailing with the United States Postal Service where it would be deposited
with the United States Postal Service that same day in the ordinary course of business,
addressed as follows:

Interior Board of Indian Appeals Assistant Secretary - Indian Affairs
Office of Hearings and Appeals U.S. Department of Interior

U.S. Department of the Interior 1849 C Street, N.W., MS-4140-MIB
801 N. Quincy Street, Ste. 300 Washington, D.C. 20240
Arlington, VA 22203 (Via Overnight Mail)

(Via Overnight Mail) ,

Amy Dutschke Superintendent

Acting Regional Director Bureau of Indian Affairs

Bureau of Indian Affairs Central California Agency

Pacific Regional Office 650 Capitol Mall, Suite 8-500

2800 Cottage Way Sacramento, CA 95814
Sacramento, CA 95825

(Via Overnight Mail)

I hereby certify that copies have also been mailed on this date to Interested Parties
as shown on the distribution list attached hereto.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on_September 28,

2006 , at Santa Rosa, California.

Beth Martmez
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| IN THE UNITED STATES DISTRICT COURT
FOR THE'NORTHERN DISTRICT OF CALIFORNIA

No. C 02-04873 JSW

IN RE SONOMA COUNTY FIRE CHIEF’S ORDER GRANTING IN PART
APPLICATION FOR AN INSPECTION AND DENYING IN PART TRIBE’S
WARRANT RE: SONOMA COUNTY’S MOTION TO DISMISS
ASSESSOR’S PARCEL NUMBER 131-040- " PURSUANT TO RULE 12(b)(7)

001 OR 3250 HIGHWAY 128, GEYSERVILLE WITH LEAVE TO AMEND

/

Now before the Court is the motion of Respondent Dry Creek Rancheria Band of Pomo

Indians (the “Tribe™) to dismiss pursvant to Federal Rule of Civil Procedure 12(b)(7) for failure to join

an indispensable party. Having carefully read the parties’ pdpers and considered the arguments and

the relevant legal authority, and having had the benefit of oral argument, the Court finds as a matter of

law that the United States is an indispensable party with respect to whether the County has jurisdiction

to cﬁforce the fire codes on Bureau of Indian Affairs Road 93 (the “easement™), and that the United

States and the State of California are not necessary parties with respect to whether the County has

jurisdiction to enforce the fire codes at the gaming facility.

L

BACKGROUND

NG

—
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The facts underlying this dispute are outlined in the Court’s order dated D;eccmber 9,2004,
and are repeated here only as necessary to address the Tribe’s motion. By its inspection warrant, the
County seeks to enforce state and local fire codes (the “fire codes”) at the gaming facility and on the
easement. (See Stipulation dated January 3, 2005). On December 9, 2004, the Court issued an
order granting the Tribe’s motion to dismiss pursuant to Rule 12(b)(6) and denying the County’s
motion for summary adjudication on the narrow issue of whether the County’s jurisdiction extended to
enforcement of the fire codes at the gaming facility through Public Law 280. In that order, the Court
denied the Tribe’s motion to dismiss and denied the County’s motion for summary adjudication
relating to the issue of whether the County had jurisdiction to enforce the fire codes at the gaming
facility pursuant to the “exigent circumstances” exception to. California v. Cabazon Band of Mission
Indians, 480 U.S. 202, 214-15 (1987); (See Order, p. 8.). Pending further briefing by the parties
regarding the scope of the inspection warrant, the Court deferred ruling on the Tribe’s motion to
dismiss relating to whether the County has authority to enforce the fire codes on the easement.

. ANALYSIS

The Tribe contends that because the United States is the legal owner of both the land on which
the gaming facility is located and the easement providing access to the Rancheria, it is an indispensable
party to the action. The Tribe also claims that the State of California is indispensable because the
inspcctibn warrant would “impose local county authority over matters that the Compact expiicitly puts
under the State of California’s oversight jurisdiction.” (Mot: p., 7.) The County disagrees and claims
that because it is not seeking damages or declaratory relief against the United States or the State of
California, neither can be deemed an indispensable party. (Opp., p. 5.)

Dismissal pursuant to Rule 19 of the Federal Rules of Civil Procedure involves a two-part
analysis. Fed. R. Civ. P. 19(a). First, the district court must determine whether the absent party is a
“necessary” party. Id. A party is “necessary” in two circumstances: 1) when complete relief is not
possible without the absent party’s presence, or 2) when the absent party claims a legally protected
interest in the action such that (i) disposition of the action may “impair or impede™ the person’s ability
to protect that interest or (i) “leave any of the persons already parties subject to a substantial risk of

incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest.” /d.;
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Yellowstone County v. Pease, 96 F.3d 1169, 1172 (9th Cir. 1996). If the absent party is
“pecessary,” the court must determine whether joinder is feasible. United States v. Bowen, 172 F.3d
682, 687 (9th Cir. 1999). If the absent party is necessary and joinder is not feasible, the court must
determine whether the party is “indispensable,” i.e., whether in “equity and good conscience” the

action can continue without the absent party. Bowen, 172 F.3d at 688. To make the indispensability

_ determination, the court balances four factors: 1) prejudice to any party or to the absent party; 2)

whether relief can be shaped to lessen prejudice; 3) ththcr an adequate remedy, even if not
complete, can be awarded without the absent party; and 4) whether there exists an alternative forum,
Quileute Indian Tribe v. Babbitt, 18 F.3d 1456, 1460 (9th Cir. 1994). The moving party has the
burden of proving that dismissal i§ warranted. Shermoen v. United States, 982 F.2d 1312, 1317
(9th Cir. 1992).

A. Rule 19 Analysis Relating to Gaming Facility

In its order dated December 9, 2004, the Court did not cxpliciﬂy rule on whether the United
State§ and the State of California were indispensable parties to the determination of the County’s
authority to enforce the fire codes at tﬁe gaming facility. In the interest of clarity, the Court will
evaluate the merits of the Tribe’s 12(b)(7) motion to dismiss as it relates o both the gaming facility and
the easement.

1 The State of California is Not a Necessary Party

The Court rejects the Tribe’s argument that because the State of California negotiated the
terms of the Compact and resolution of the issues raised in the inspection warrant necessarily involve
interpreting the Compact, the State of California is a nécessary party whose absence will preclude
complete relief. Fed. R. Civ. P. 19(a)(1). The Court’s analysis with respect to the gaming facility did
not require an interpretation of the Compact: Instead, the decision turned on whether the fire codes
should be classified as civinéguIatory or criminal/prohibitory for purposes of Public Law 280. The
“interests” of the State of California identified by the Tribe do not render the State of California a
necessary party. According to the Tribe, the State of California has an interest in preserving tribal
sovereignty and protecﬁng the economic benefits realized by Indian gamihg. Even assuming arguendo

that these “interests” were sufficient, the Tribe does not make an adequaie showing that a
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determination of the scope of the County’s authority over the gaming facility in the State of California’s
absence would impair or impede the State’s ability to protect the identified interests, or subject the
Tribe to inconsistent obligations. Rule 19(a)(2)(0), (i).

Furthermore, the Compact is state law. California Gov’t Code § 12012.25. The State of
California cannot be deemed a necessary party each time an individuél seeks relief under state law on
the grounds that the State of California has an interest in preserving the integrity of its laws. Authority
relied upon by the Tribe in support of its claim that the State of California’s interest will be impaired
involves attempts by one party to invalidate or validate a compact between a state and an Indian tribe.
Kikapoo Tribe v. Babbitt, 43 F.3d 1491 (D.C. Cir. 1995). Here, the Count.:y does not seek to
invalidate the Compéct, but rather, to interpret state laws. Th:arefore, to the extent that the County
seeks to enforce the fire codes at the gaming facility, the Court finds as a ﬁlatter of law that the State
of California is not a necessary party. Because the Court has determined that State of California is not
a necessary party, it need not consider whether it is an indispensable party pursuant to Rule 19(b).
Washington v. Daley, 173 F.3d 1158, 1169 (9th Cir. 1999).

2, The United States is Not a Necessary Party

The Court finds that the United States is not a necessary party to the determination of the
County’s authority over the gaming facility. Unlike the issue surrounding the easement, neither party
disputes the fact that the United States holds the property on which the gaming facility is located in
trust for the Tribe. Enforcement of the ﬁre codes at the gaming facility does not threaten that
ownership interest, or seek to modify it m any way. Fed. R. Civ. P. 19(a)(2); Carlson v. Tulalip
Tribes, 510 F.2d 1337, 1339 (9th Cir. 1975). Complete relief can be afforded through an evaluation
of the fire codes under Public Law 280°s civil/criminal classification. The remaining issue regarding the
exigent circumstances exception does not alter the Court’s analysis. Again, the “exigent
circumstances” analysis does not require a preliminary determination oflthe United States’ property
interest, or seek a; modification of the existing interest. Aside _from the Tribe’s argument that the
United States has a generalized interest in protgcting the Tribe, the Tribe identifies no interest that

justifies a finding that complete relief cannot be afforded among the parties. Therefore, to the extent
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that the County seeks to enforce the fire codes at the gaming facility, the Court finds as a matter of law
that the United States is not a necessary party.

B.  Rule 19 Analysis Related to Easement

1. The United States is a Necessary Party

The United States is & necessary party with respect to the easement because the parties
dfspute whether the easement, title to wl_lich is owned by the United States, is held in trust for the
Tribe. Resolution of this issue is significant because “[t]he United States, wﬁen acting as a trustee for
the property of its Indian wards, is held to the most exacting fiduciary standards.” Coast Indian
Community v. United States, 550 F.2d 639, 652-53 (Ct. Cl. 1977). The “responsibility of the
trustee includes accountability for the acts of those agents, even where wrongful and unauthorized.”
Id. The Coast Indian decision outlines the responsibilities imposed on the government by virtue of the
trust relationship:

A trustee is under a duty to exercise due care and prudence to preserve the trust property. If

the trustee is guilty of negligence in his dealings with that property, the trustee is liable to e

beneficiary for any losses thereon ... [D]emonstration of fraud or gross ne hgence in the actual

conduct of the United States as trustee or in the conduct of its agents, w1l%m ake the

Government liable for.damages in breach of trust growing out of the fraud or negligence.
Id. Both paities rely on Proschold v. United States, No. 02-16655, 2004 WL 324717 (Sth Cir.
Feb. 20, 2004),! to argue that the easement either is or is not held in trust by the United States.
Proschold, however, specifically did not make a determination that the easement was held in trust, but
merely recognized that the United States had not waived its sovereign immunity in én~acﬁon to quiet
title to the permissible scope of the same easement at issue in this case. Proschold, 2004 WL
324717, at * 2 (stating that “whilp some doubt exists as to the true status of the easement, the district
cdurt correctly concluded that the United States had asserted a colorable claim that the easement is

held in trust”).

! Pursuant to Ninth Circuit Rule 36-3, the Court may cite to unpublished cases when, as here,

the decision is relevant under the doctrine of law of the case, res judicata, and collateral estoppel.
2 ~ Included within the Tribe’s Request for Judicial Notice are documents that purport to
establish the trust status of the easement. (See RIN, Exs. {-3.) As the Court explained in its order dated
December 9, 2004, because the status of the easement is a disputed fact, the Court cannot take judicial notice of
these documents to establish that the trust is, in fact, held in trust by the United States. Fed. R. Evid. 201(b).

S
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If the easement were held in trust for the Tribe, the Court would analyze the County’s
authority to enforce the fire codes through Public La@ 280, which addresses State and local
jurisdiction over property held in trust by the United States. Cabazon Band of Mission Indians, 480
U.S. 202, 208 (1987). If the easement is not held in trust, the Court’s analysis of the County’s
jurisdiction would fall outside the scope of Public Law 280 and, thus, follow a classic federal
preemption analysis. California Coastal Com'n, 480 U.S. at 572. Either way, 'Fhe Court would be
forced to determine the nature of the United States’ interest in the property without the presence of the
United States in the litigation. Carison, 510 F.;Zd at 1339 (stating that “[blecause the United States
has fee title to unallotted Reservation lands, the dispute involves the fixing of a boundary between lands
of the United States and the lands claimed by the plaintiffs. No decision made in an action in which the
United States is not a party can bind the United States”); Enterprise Mgt. Consultants v. United
States ex. rel Hodel, 883 F.2d 890, 894 (IOth Cir. 1989) (recognizing that a party has a right not to
have their legal duties judicially determined without their consent).

Because the Court cannot proceed to evaluate the County’s authority to enforce the fire codes
on the easement without first resolving the question over whether a trust relationship exists between the
United States and the Tribe, the Court goncludes that the United States is a necessary party whose
interest in the easement will be impaired or impeded in these proceedings. Fed. R. Civ. Proc.
19(2)(2)(i); American Greyhound v. Hull, ‘305 F.3d 1015, 1024 (9th Cir. 2002) (reversing district
court decision finding that interest in renewal of gaming compacts was not a “legally protected
interest”).

The Tribe's presence in the lawsuit does not lessen the possible impairment to the United
States’ interest. While the parties have cited numerous cases recognizing that the United States as a
trustee can, in certain oircﬁmstances, adequately represent an absent tribe’s interest, the Court is
unable to find any authority recognizing the reverse situation wﬁere a tribe is found to be able to
adequately represent the United States’ interest. This is especially true where, as here, the Tribe
would be litigating whether the United States holds the easetment in trust. Contrary to the County’s

arguments, the interests of the Tribe and the United States are not “identical” and under these
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. circumstances, the Tribe cannot adequately represent the United States in resolving whether the

easement is held in trust.

2. Absent Sovereign'Ir'nmunity Waiver by the United States, Joinder is Not

] oinder.clffetalll?{}gited States is not feasible absent a waiver of its sovereign immunity.
“Yurisdiction over any suit against the Government requires a clear statement from the United States
waiving sovereign immunity, togéther with a claim falling within the terms of the waiver,” United
States v. White Mountain Apache Tribe, 537 U.S. 465, 472 (2003). “The terms of consent to be
sued may not be inferred, but must be unequivocally expressed, in order to define [a] court’s
jurisdiction.” White Mountain Apache Tribe, 537 U.S.at 472. Here, the United States has not
waived its sovereign immunity and therefore cannot be joined. Thus, the Court must proceed to the
next step to evaluate whether the United States is an indispensable party such that the County is
precluded from attempting to enforce the fire codes on the easement al;sent a waiver by the United
States of its sovereign immunity.’

3. The United States is an Indispensable Party Requiring Dismissal

The Court applies four factors to determine “whether in equity and good conscience™ a matter
should be dismissed urider Rule 19. Makah Indian Tribe v. Verity, 910 F.2d 555 (9th Cir. 1990).
These factors are: 1) prejudice to any party or to the absent party; 2) whether relief can be shaped to
lessen prejudice; 3) whether an adequate reme&y, even if not complete, can be awarded without the
absent party; and 4) whether there exists an altemative forum. Quileute Indian Tribe, 18 F.3d at
1460. The Court's determination that the United States is a necessary party satisfies the first factor,
which evaluates whether prejudice, “insofar as it focuses on the absent party, largely duplicates the
consideration that made a party necessary under Rule 19(a).” American Greyhound, 305 F.3d at
1024. Because the Court must either conclude that a trust relationship either does or does not exist, it

is difficult, if not impossible to craft the relief to lessen the prejudice to the United States, or to resolve

3 As part of its argument that the United States is not a necessary party, the County claims that

the United States may be joined as a party under the Administrative Procedures Act, 5 U.S.C. § 702 ("APA™),
which grants federal court standing to “any person suffering legal wrong because of agency action, or

adversely affected or aggrieved by agency action within the meaning of a relevant statute.” (Opp., p. 12.) The
County contends that the United States failed to follow the proper procedures to transfer the easement into a
trust. (MPA, p. 11.) The Court declines to address the merits of this argument as it raises issucs and secks relief
that is entirely different from that raised by the County in its inspection warrant.

7
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the trust issue in the United States’ absence. The Court is aware that a refusal by the United States to
waive its sovereign immunity may leave the County without a forum for its claims, but this fact does not
outweigh the interest in preserving the United States” sovereign immunity. Lomayaktewa v.
Hc.zthaway, 520 F.2d 1324, 1326 (9th Cir. 1975).' Based on the foregoing,. the Court concludes that
the United States is an indispensable party, and, absent a waiver by the United States of its sovereign
immunity, the County is precluded from attempting to enforce the fire codes on the easement.
. CONCLUSION _

Based on the foregoing, the Court hereby GRANTS IN PART and DENIES IN PART the
Tribe’s Rule 12(b)(7) motion. The Court finds as a matter of law that the United States and the State
of California are not necessary parties with respect to whether the County has jurisdiction to enforce
the fire codes at the gaming facility. The United States is an indispensable party with respect to
whether the County has jurisdiction to enforce the fire codes at the easement. Absent a waiver of
sovereign immunity by the United States, the County is precluded from atternpting to enforce the fire
codes on the easement through the inspection warrant. The County shall have until April 1, 2005 to
attempt to obtain a waiver from the Unitéd States and to amend the inspection warrant. The only issue
remaining in this matter, absent amendment of the inspection warrant, is wheﬁer the County may

enforce the fire codes at the gaming facility pursuant to the “exigent circumstances” exception to

Cabazon.
IT IS SO ORDERED.
Dated: March 1, 2005 . __[s/Jeffrey 8, Wihite
JEFFREY S. WHITE
UNITED STATES DISTRICT JUDGE
4 The County’s motion for summary adjudication relating to enforcement of the fire codes on

the easement is DENIED as moot. Because the Court finds that the United States is an indispensable party with
respect to whether the County has the authority to enforce the fire codes on the easement, it doesnot reach the
Tribe's other argumnent that dismissal is warranted because the State of California is an indispenissble party. The
Tribe's Rule 12(b)(7) motion to dismiss on that issue is therefore DENIED as moot. The Tribe:’s motion pursuant
to 12(b)(6) to dismiss with respect to enforcement of the fire codes on the easement is also DEINIED as moot.
The objections to evidence submitted in connection with the County’s motion for summary adjudication that
relates to the County’s authority to enforce the fire codes on the easement and the gaming facility are DENIED,

as moot. .
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

IN THE MATTER OF THE SONOMA No. C 02-04873 JSW

COUNTY FIRE CHIEF’S APPLICATION ‘

FOR AN INSPECTION WARRANT RE: ORDER GRANTING TRIBE’S
SONOMA COUNTY’S ASSESSOR’S MOTION FOR SUMMARY
PARCEL NUMBER 131-040-001 OR 3250 JUDGMENT

HIGEWAY 128, GEYSERVILLE

_/

Now before the Court is the motion of the Dry Creek Rancheria Band of Pomo Indians
(“Tribe”) for summary judgmént. Having carefully read the parties’ papers and considered the
arguments and the relevant legal authority, and having the benefit of oral argument on April 22,
2005, the Court hereby GRANTS the Tribe’s motion for summary judgment

The prior rulings in this matter have.signiﬁcantly narrowed the issues remaining in this
case. The only remaining question is whether the Court should permit the County to assert
jurisdiction over the on-reservation activities of tribal members because of the existence of
sufficient “exceptional circumstances™ to warrant the assertion. See California v. Cabazon

Band, 480 U.S. 202, 214-15 (1987) (quoting New Mexico v. Mescalero Apache Tribe, 462 U.S.
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324, 331-32 (1983)).
ANALYSIS

A, Summary Judgment Standard.

Summary judgment is proper when the “pleadings, depositions, answers to
interrogatories, and admissions on‘ file, together with the affidavits, if any, show that there is no
genuine issue as to any materiai fact and that the moving party is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(c). An issue is “genuine” only if there is sufficient eviderace
for a reasonable fact finder to find for the non-moving party. Anderson v. Liberty Lobby, Inc.,
477 U.8. 242, 248-49 (1986). A fact is “material” if the fact may affect the outcome of the case.
Id. at 248. “In considering a motion for summary judgment, the court may not weigh the
evidence or make credibility determinations, and is required to draw all inferences in a light
most favorable to the non-moving party.” Freeman v. Arpaio, 125 F.3d 732, 735 (9th Cir.
1997). A principal purpose of the summary judgment procedure is to identify and dispose of
factually unsupported claims. Celotex Corp. v. Cattrett, 477 U.S. 317, 323-24 (1986). The
party moving for summary judgment bears the initial burden of identifying those portions of the
pleadings, discovery, and affidavits which demonstrate the absence of a genuine issue of
material fact. Id. at 323. Where the moving party will have the burden of proof on an issue at
trial, it must affirmatively demonstrate that no reasonable trier of fact could find other than for
the moving party. Jd. Once the moving party meets this initial burden, the non-moving party
must go beyond the pleadings and by its own evidence “set forth specific facts showing that
there is a genuine issue for trial.” Fed. R. Civ. P. 56(¢). The non-moving party must “identify
with reasonable particularity the evidence that precludes summary judgment,” Keenan v. Allan,
91 F.3d 1275, 1279 (9th Cir. 1996) (quoting Rickards v. Combined Ins. Co., 55 F.3d 247,251
(7th Cir. 1955)) (stating that it is not a district court’s task to “scour the record in search ofa
genuine issue of triable fact”). If the non-moving party fails to make this showing, the moving

party is entitled to judgment as a matter of law. Celorex, 477 U.S. at 323.
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B. Exceptional Circumstances Test.

Local and state laws do not generally apply to Indian tribal governments on their
reservation. “[I]n demarcating the respective spheres of State and tribal authority over Indian
reservations, we have continued to stress that ‘Indian tribes are unique aggregations possessing
attributes of sovereignty over .., their territory. Because of their sovereign status, tribes and
their reservation lands are insulated in some respects by an historic immunity from state and
local control, and tribes retain any aspect of their historical sovereignty not inconsistent with the
overriding interests of the National Government.” New Mexico v. Mescalero Apache Tribe,
462 U.S. 324, 332 (1983).

Only in “exceptional circumstances” may a State assert jurisdiction over the on-
reservation activities of tribal members notwithstanding the lack of express congressional intent
to do so. Cabazon, 480 U.S. at 214-15, The asserted exceptional circumstances are weighed
against traditional notions of Indian sévereignty and the congressional goal of encouraging
tribal self-determination, self-sufficiency, and economic development. /d. at 216. The burden
is on the County to explain why the interests it seeks to protect are exceptional, in order to
overcome the overwhelming interests of the Tribe, See, e.g., Gobin v. Snohomish County, 304
F.3d 909, 918 (Sth Cir. 2002).

The County of Sonoma contends that exceptional circumstances exist because of health
and safety concerns. Specifically, the County argues that because the casino is a large
commercial business catering to non-tribal memibers, lacks its own fire department and relies on
the Geyserville Fire Department in case of fire emergency, exceptional circumstances exist
sufficient to overcome Indian sovereignty, However, the court in Gobin determined at
summary judgment that the County’s interests, which included but were not limited to local
public health and safety concerns, were insufficient to outweigh the Tribe’s sovereign interests.

In Gobin, the tribe’s zoning ordinance established land use regulations throughout the
reservation that differed from the county’s regulations. The tribe sought a declaration that the
county lacked land use jurisdiction over the reservation land and could not impose County

zoning, subdivision and building code regulations on the individual tribe member’s proposed
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development. Id. at 912. The County argued that “exceptional circumstances” existed that
warranted the County’s jurisdiction over the reservation land. The County argued a broad array
of interests, “including protecting endangered species, regulating County-maintained roads and
storm sewers, providing a continuum of land use enforcement for all fee lands, and complying
with applicable health and safety codes, to counterbalance the Tribe’s strong interests in self-
determination.” Id. at 917. The Ninth Circuit held that the mere existence of the County’s
interests in assuring the health and safety of County citizens, in addition to the other
circumstances present in land use regulation, was “an important interest, but an unexceptional
one.” Id. at 918. The Court found that even adding into the calculus the other interests of the
County, “they do not outweigh the Tribes’s interest in self-determination.” /d.

In this matter, the County’s sole contention is that the imposition of its health and safety
regulations is at stake. The enumerated list of concerns relate only to the County’s enforcement
of its health and safety codes. Without more, those circumstances are insufficient as a matter of
law to overcome the high burden of Indian sovereignty, tribal self-determination, self-
sufficiency, and economic development. See id. Thus, no “exceptional circumstances” exist io
warrant an exception to the general preclusion of the County from jurisdiction to enforce its
health and safety regulations.

CONCLUSION

For the reasons stated herein, the Tribe’s motion for summary judgment is GRANTED.

IT IS SO ORDERED.

Dated: April 29, 2005 /s/ Jeffrey S. White

JEFFREY S. WHITE
UNITED STATES DISTRICT JUDGE
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Plaintiffs appeal the district court’s order dismissing their action for lack of
subject matter jurisdiction under the Quiet Title Act. We review the district
court’s determination of subject @atter jurisdiction de novo, Alaska v. Babbitt, 38
- F.3d 1068, 1072 (9th Cir. 1994) (4laska-Albert”’), and we affirm. Because the
parties are familiar with the facts and procedural history, we need not recount it
~ here.

Although the Quiet Title Act (“QTA”) waives sovereign immunity for title
disputes involving real property in which the United States claims an interest, it
expressly reserves sovereign immunity in disputes involving lands held in trust for
Indian tribes. 28 U.S.C. § 2409a. Under this excéption, sovereign immunity
applies if the United States “has a colorable claim and has chosen to assert its
immunity on behalf of land of which the government declares that it is the trustee
for Indians.” Wildman v. United States, 827 F.2d 1306, 1309 (9th Cir. 1987). In
this case, the government has elected to assert sovereign immunity. Thus, the only
question is whether the government has a colorable claim to the property, or as we
have also described it, whether “the government had some rationale for its claim.”
Alaska-Albert, 38 F.3d at 1076.

It is the Plaintiffs’ burden to prove that the district court had subject matter

jurisdiction to entertain their QTA action. Thompson v. McCombe, 99 F.3d 352,



353 (9th Cir. 1996). They failed to meet this burden. Plaintiffs’ primary argument
is that the United States acquired the property at issue as a sovereign, and not as
trustee. Regardless of the true status of the property, under the QTA, trust land is
“land the title to which is held in trust by the United States for an individual Indian
oratribe.” 25 C.F.R. § 151.2(d). The Indian Reorganization Act of 1934
provided the Secretary of Interior with direct authority to acquire land in trust for
Indians. 25 U.S.C. § 465. Prior to that enactment, ‘ghe United States proclaimed
its authority to hold title to lands for the benefit of the Indians. See Cherokee
Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831). As we previously have noted,
Congress enacted the Indian land exception because of the “federal government’s
trust responsibility for Indian lands [which resulted from] solemn obligations
entered into by the United States government. The federal government has over |
the years made specific commitments to the Indian people through written treaties
and through informal and formal agreements.” Alaska-Albert, 38 F.3d at 1073
(citing H.R.Rep. No. 1559, 92nd Cong., 2d Sess., reprinted in 1972 U.S.C.C.A.N.
4556-57). Thus, when the United States acquires real property in trust for a tribe,
it holds the actual title and need not affirmatively set forth the trust status in the
document of record and it can claim the easement is held in trust even if such

designation does not appear on the title. Cf. United States v. McGowan, 302 U.S.

3



535, 538-39 (1938); see also Navajo Tribe of Indians v. United States, 624 F.2d
981, 987 (Ct. Cl. 1980).

In this case, although the easement did not designate title as held.in trust, it
was recorded by the Bureau of Indian Affairs, and Plaintiffs’ predecessor in
interest was aware that it was acquired for the assistance of the Dry Creek
Ranéheria Band of Pomo Indians. For almost half a century, the Bureau of Indian
Affairs has claimed the easement was owned in trust with title vested in the United
States and has continued to claim it in trust for the benefit of the Dry Creek
Rancheria Band of Pomo Indians. The United States held title to the easement
with the right to enter, irﬁprove and maintain the foadway, and it has since been
maintained as part of the-Bureau of Indian Affairs road system, not for its own
purposes but for the benefit of the Rancheria Indians. Plaintiffs offer nothing to

_indicate otherwise.

For these reasons, Whil§ some doubt exists as to the true status of the
easement, the district court correctly concluded that the United States had asserted
a colorable claim that the easement is held in trust, within the meaning of the
QTA, for the Dry Creek Rancheria Band of Pomo Indians. Thus; sovereign

immunity bars the instant action “whether the government is right or wrong.”



Wildman, 827 F.2d at 1309. Given the sovereign immunity bar, we need not
address the other issues raised by Plaintiffs.

AFFIRMED.

A TRUE COPY
CATHY A. CATTERSON
Clerk of Court
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TRIBAL-STATE GAMING COMPACT
Between the DRY CREEK RANCHERIA, a federally recognized Indian Tribe,
and the
STATE OF CALIFORNIA

This  Tribal-State Gaming Compact is entered into on a
government-to-government basis by and between the Dry Creek Rancheria, 2
federally-recognized sovereign Indian tribe (hereafter "Tribe"), and the State of
California, a sovereign State of the United States (hereafter "State"), pursuant to the
Indian Gaming Regulatory Act of 1988 (P.L. 100497, codified at 18 U.S.C. Sec. 1166
et seq. and 25 U.S.C. Sec. 2701 et seq.) (ereafter "IGRA"), and any successor statute
or amendments. '

PREAMBLE

A. In 1988, Congress enacted IGRA as the federal statute governing Indian
gaming in the United States. The purposes of IGRA are to provide a statutory basis
for the operation of gaming by Indian tribes as a means of promoting tribal economic
development, self-sufficiency, and strong tribal govérnments; to provide a statutory
basis for regulation of Indian gaming adequate to shield it from organized crime and
other corrupting influences; to ensure that the Indian tribe is the primary beneficiary
of the gaming operation; to ensure that gaming is conducted fairly and honestly by
both the operator and players; and to declare that the establishment of an independent
federal regulatory authority for gaming on Indian lands, federal standards for gaming
on Indian lands, and a Nationa!l Indian Gaming Commission are necessary to meet
congressional concerns.

B.  The system of regulation of Indian gaming fashioned by Congress in
IGRA rests on an allocation of regulatory jurisdiction among the three sovereigns
involved: the federal government, the state in which a tribe has land, and the tribe
itself. IGRA makes Class Il gaming activities lawful on the lands of federally-
recognized Indian tribes only if such activities are: (1) authorized by a tribal
ordinance, (2) located in a state that permits such gaming for any purpose by any
person, organization or entity, and (3) conducted in conformity with a gaming compact
entered into between the Indian tribe and the state and approved by the Secretary of
the Interior.



C.  The Tribe does not currently operate a gaminy facility that offers Class
III gaming activities. However, on or after the effective date of this Compact, the
Tribe intends to develop and operate a gaming facility offering Class III gax;ﬁng
activities on its reservation land, which is located in Sonoma County of California.

D.  The State enters into this Compact out of respect for the sovereignty of
the Tribe; in recognition of the historical fact that Indian gaming has become the
single largest revenue-producing activity for Indian tribes in the United States; out of
a desire to terminate pending “bad faith” litigation between the Tribe and the State; to
initiate a new era of tribal-state cooperation in areas of mutual concern; out of a
respect for the sentiment of the voters of California who, in approving Proposition 5,
expressed their belief that the forms of gaming authorized herein should be allowed;
and in anticipation of voter approval of SCA 11 as passed by the California legislature.

E.  The exclusive rights that Indian tribes in California, including the Tribe,
will enjoy under this Compact create a unique opportunity for the Tribe to operate its
Gaming Facility in an economic environment free of competition from the Class III
gaming referred to in Section 4.0 of this Compact on non-Indian lands in California.
The parties are mindful that this unique environment is of great economic value to the
Tribe and the fact that income from Gaming Devices represents a substantial portion
of the tribes’ gaming revenues. In consideration for the exclusive rights enjoyed by
the tribes, and in further consideration for the State’s willingness to enter into this
Compact, the tribes have agreed to provide to the State, on a sovereign-to-sovereign
basis, a portion of its revenue from Gaming Devices.

F.  The State has a legitimate interest in promoting the purposes of IGRA for
all federally-recognized Indian tribes in California, whether gaming or non-gaming.
The State contends that it has an equally legitimate sovereign interest in regulating the
growth of Class III gaming activities in California. The Tribe and the State share a
joint sovereign interest in ensuring that tribal gaming activities are free from criminal
and other undesirable elements.

Section 1.0. PURPOSES AND OBJECTIVES.

The terms of this Gaming Compact are designed and intended to:



(a) Evidence the goodwill and cooperation of the Tribe and Statz in fostering a
mutually respectful governmentto-government relationship that will serve the mutual
interests of the parties.

(b) Develop and implement a means of regulating Class III gaming, and only
Class III gaming, on the Tribe's Indian lands to ensure its fair and honest operation in
accordance with IGRA, and through that regulated Class III gaming, enable the Tribe
to develop self-sufficiency, promote tribal economic development, and generate jobs
and revenues to support the Tribe's government and governmental services and
programs.

(c) Promote ethical practices in conjunction with that gaming, through the
licensing and control of persons and entities employed in, or providing goods and
services to, the Tribe's Gaming Operation and protecting against the presence or
participation of persons whose criminal backgrounds, reputations, character, or
associations make them unsuitable for participation in gaming, thereby maintaining
a high level of integrity in tribal government gaming.

Sec. 2.0. DEFINITIONS.

Sec. 2.1. "Applicant" means an individual or entity that applies for a Tribal
license or State certification.

Sec. 2.2. “Association” means an association of California tribal and state
gaming regulators, the membership of which comprises up to two representatives from
each tribal gaming agency of those tribes with whom the State has a gaming compact
under IGRA, and up to two delegates each from the state Division of Gambling
Control and the state Gambling Control Commission.

Sec. 2.3. "Class Il gaming" means the forms of Class III gaming defined as
such in 25 U.S.C. Sec. 2703(8) and by regulations of the National Indian Gaming

Commission.
Sec. 2.4. "Gaming Activities" means the Class III gaming activities authorized

under this Gaming Compact.

Sec.2.5. "Gaming Compact" or “Compact” means this compact.

Sec. 2.6. "Gaming Device" means a slot machine, including an electronic,
electromechanical, electrical, or video device that, for consideration, permits:
individual play with or against that device or the participation in any electronic,
electromechanical, electrical, or video system to which that device is connected; the
playing of games thereon or therewith, including, but not limited to, the playing of
facsimiles of games of chance or skill; the possible delivery of, or entitlement by the
player to, a prize or something of value as a result of the application of an element of



chance; and a method for viewing the outcome, prize won, and other information
regarding the playing of games thereon or therewith.

Sec. 2.7. "Gaming Employee" means any person who (a) operates, maintains,
repairs, assists in any Class III gaming activity, or is in any way responsible for
supervising such gaming activities or persons who conduct, operate, account for, or
supervise any such gaming activity, (b) is in a category under federal or tribal gaming
law requiring licensing, (c) is an employee of the Tribal Gaming Agency with access
to confidential information, or (d) is a person whose employment duties require or
authorize access to areas of the Gaming Facility that are not open to the public.

. Sec. 2.8. "Gaming Facility" or “Facility” means any building in which Class III
gaming activities or gaming operations occur, or in which the business records,
receipts, or other funds of the gaming operation are maintained (but excluding offsite
* facilities primarily dedicated to storage of those records, and financial institutions),
and all rooms, buildings, and areas, including parking lots and walkways, a principal
purpose of which is to serve the activities of the Gaming Operation, provided that
nothing herein prevents the conduct of Class II gaming (as defined under IGRA)
therein.

Sec. 2.9. "Gaming Operation" means the business enterprise that offers and
operates Class III Gaming Activities, whether exclusively or otherwise.

Sec. 2.10. "Gaming Ordinance" means a tribal ordinance or resolution duly
authorizing the conduct of Class Il Gaming Activities on the Tribe's Indian lands and
approved under IGRA.

Sec. 2.11. "Gaming Resources" means any goods or services provided or used
in connection with Class III Gaming Activities, whether exclusively or otherwise,
including, but not limited to, equipment, furniture, gambling devices and ancillary
equipment, implements of gaming activities such as playing cards and dice, furniture
designed primarily for Class [ gaming activities, maintenance or security equipment
and services, and Class IIT gaming consulting services. "Gaming Resources" does not
include professional accounting and legal services.

Sec. 2.12. "Gaming Resource Supplier" means any person or entity who,
directly or indirectly, manufactures, distributes, supplies, vends, leases, or otherwise
purveys Gaming Resources to the Gaming Operation or Gaming Facility, provided
that the Tribal Gaming Agency may exclude a purveyor of equipment or furniture that
is not specifically designed for, and is distributed generally for use other than in
connection with, Gaming Activities, if the purveyor is not otherwise a Gaming
Resource Supplier as described by of Section 6.4.5, the compensation received by the



purveyor is not grossly disproportionate to the value of the goods or services provided,
and the purveyor is not otherwise a person who exercises a significant influence over
the Gambling Operation.

Sec. 2.13. "IGRA" means the Indian Gaming Regulatory Act of 1988 (P.L.
100-497, 18 U.S.C. Sec. 1166 et seq. and 25 U.S.C. Sec. 2701 et seq.) any
amendments thereto, and all regulations promulgated thereunder.

Sec. 2.14. "Management Contractor" means any Gaming Resource Supplier
with whom the Tribe has contracted for the management of any Gaming Activity or
Gaming Facility, including, but not limited to, any person who would be regarded as
a management contractor under IGRA.

Sec. 2.15. “Net Win” means “net win” as defined by American Institute of
Certified Public Accountants. -

Sec. 2.16. “NIGC” means the National Indian Gaming Commission.

Sec. 2.17. "State" means the State of California or an authorized official or
agency thereof. '

Sec. 2.18. "State Gaming Agency" means the entities authorized to investigate,
approve, and regulate gaming licenses pursuant to the Gambling Control Act (Chapter
5 (commencing with Section 19800) of Division 8 of the Business and Professions
Code). '

Sec. 2.19. "Tribal Chairperson" means the person duly elected or selected under
the Tribe's organic documents, customs, or traditions to serve as the primary
spokesperson for the Tribe.

Sec. 2.20. "Tribal Gaming Agency" means the person, agency, board,
committee, commission, or council designated under tribal law, including, but not
limited to, an intertribal gaming regulatory agency approved to fulfill those functions
by the National Indian Gaming Commission, as primarily responsible for carrying out
the Tribe's regulatory responsibilities under IGRA and the Tribal Gaming Ordinance.
No person employed in, or in connection with, the management, supervision, or
conduct of any gaming activity may be a member or employee of the Tribal Gaming
Agency.
Sec. 2.21. "Tribe" means the Dry Creek Rancheria, a federally-recognized
Indian tribe, or an authorized official or agency thereof. '

Sec. 3.0 CLASS IlT GAMING AUTHORIZED AND PERMITTED. The Tribe
is hereby authorized and permitted to engage in only the Class III Gaming Activities
expressly referred to in Section 4.0 and shall not engage in Class I1I gaming that is not

expressly authorized in that Section.



Sec. 4.0. SCOPE OF CLASS III GAMING.

Sec. 4.1. Authorized and Permitted Class III gaming. The Tribe is hereby
authorized and permitted to operate the following Gaming Activities under the terms
and conditions set forth in this Gaming Compact:

(a) The operation of Gaming Devices.

(b) Any banking or percentage card game.

(c) The operation of any devices or games that are authorized under state law
to the California State Lottery, provided that the Tribe will not offer such games
through use of the Internet unless others in the state are permitted to do so under state
and federal law. ‘

(e) Nothing herein shall be construed to preclude negotiation of a separate
compact governing the conduct of off-track wagering at the Tribe’s Gaming Facility.

Sec. 4.2. Authorized Gaming Facilities. The Tribe may establish and operate
not more than two Gaming Facilities, and only on those Indian lands on which gaming
may lawfully be conducted under the Indian Gaming Regulatory Act. The Tribe may
combine and operate in each Gaming Facility any forms and kinds of gaming
permitted under law, except to the extent limited under IGRA, this Compact, or the
Tribe's Gaming Ordinance.

Sec.4.3.  Sec. 4.3. Authorized number of Gaming Devices

Sec. 4.3.1 The Tribe may operate no more Gaming Devices than the larger of
the following;:

(a) A number of terminals equal to the number of Gaming Devices operated by
the Tribe on September 1, 1999; or

(b) Three hundred fifty (350) Gaming Devices.

Sec. 4.3.2. Revenue Sharing with Non-Gaming Tribes.

(a) For the purposes of this Section 4.3.2 and Section 5.0, the following
definitions apply:

(i) A “Compact Tribe” is a tribe having a compact with the State that authorizes
the Gaming Activities authorized by this Compact. Federally-recognized tribes that
are operating fewer than 350 Gaming Devices are “Non-Compact Tribes.” Non-
Compact Tribes shall be deemed third party beneficiaries of this and other compacts
identical in all material respects. A Compact Tribe that becomes a Non-Compact
Tribe may not thereafter return to the status of a Compact Tribe for a period of two

years becoming a Non-Compact Tribe.



.(ii) The Revenue Sharing Trust Fund is a fund created by the Legislature and
administered by the California Gambling Control Commission, as Trustee, for the
receipt, deposit, and distribution of monies paid pursuant to this Section 4.3.2.

(iii) The Special Distribution Fund is a fund created by the Legislature for the
receipt, deposit, and distribution of monies paid pursuant to Section 5.0.

Sec. 4.3.2.1. Revenue Sharing Trust Fund.

(a) The Tribe agrees with all other Compact Tribes that are parties to compacts
having this Section 4.3.2, that each Non-Compact Tribe in the State shall receive the
sum of $1.1 million per year. In the event there are insufficient monies in the Revenue
Sharing Trust Fund to pay $1.1 million per year to each Non-Compact Tribe, any
available monies in that Fund shall be distributed to Non-Compact Tribes in equal
shares. Monies in excess of the amount necessary to $1.1 million to each Non-
Compact Tribe shall remain in the Revenue Sharing Trust Fund available for
disbursement in future years.

(b) Payments made to Non-Compact Tribes shall be made quarterly and in
equal shares out of the Revenue Sharing Trust Fund. The Commission shall serve as
the trustee of the fund. The Commission shall have no discretion with respect to the
use or disbursement of the trust funds. Its sole authority shall be to serve as a
depository of the trust funds and to disburse them on a quarterly basis to Non-Compact
Tribes. In no event shall the State’s General Fund be obligated to make up any
shortfall or pay any unpaid claims.

Sec. 4.3.2.2. Allocation of Licenses.

(a) The Tribe, along with all other Compact Tribes, may acquire licenses to use
Gaming Devices in excess of the number they are authorized to use under Sec. 4.3.1,
but in no event may.the Tribe operate more than 2,000 Gaming Devices, on the
following terms, conditions, and priorities:

(1). The maximum number of machines that all Compact Tribes in the
aggregate may license pursuant to this Section shall be a sum equal to 350 multiplied
by the number of Non-Compact tribes as of September 1, 1999, plus the difference
between 350 and the lesser number authorized under Section 4.3.1.

(2) The Tribe may acquire and maintain a license to operate a Gaming Device
by paying into the Revenue Sharing Trust Fund, ona quarterly basis, in the following

amounts:



Number of Licensed Devices Fee Per Device Per Annum

1-350 $0
351-750 $900
751-1250 $1950
1251-2000 $4350

(3) Licenses to use Gaming Devices shall be awarded as follows:

(i) First, Compact Tribes with no Existing Devices (i.e., the number of Gaming
Devices operated by a Compact Tribe as of September 1, 1999) may draw up to 150
licenses for a total of 500 Gaming Devices;

(ii) Next, Compact Tribes authorized under Section 4.3.1 to operate up to and
including 500 Gaming Devices as of September 1, 1999 (including tribes, if any, that
have acquired licenses through subparagraph (i)), may draw up to an additional 500
licenses, to a total of 1000 Gaming Devices;

(iii) Next, Compact Tribes operating between 501 and 1000 Gaming Devices
as of September 1, 1999 (including tribes, if any, that have acquired licenses through
subparagraph (ii)), shall be entitled to draw up to an additional 750 Gaming Devices;

(iv) Next, Compact Tribes authorized to operate up to and including 1500
gaming devices (including tribes, if any, that have acquired licenses through
subparagraph (iii)), shall be entitled to draw up to an additional 500 licenses, for a total
authorization to operate up to 2000 gaming devices.

(v) Next, Compact Tribes authorized to operate more than 1500 gaming devices
(including tribes, if any, that have acquired licenses through subparagraph (iv)) shall
be entitled to draw additional licenses up to a total authorization to operate up to 2000
gaming devices.

(vi). After the first round of draws, a second and subsequent round(s) shall be
conducted utilizing the same order of priority as set forth above. Rounds shall
continue until tribes cease making draws, at which time draws will be discontinued for
one month or until the Trustee is notified that a tribe desires to acquire a license,

whichever last occurs.



\¢) As a condition of acquiring licenses to operate Gaming Devices, a non-
- refundable one-time pre-payment fee shall be required in the amount of $1,250 per
Gaming Device being licensed, which fees shall be deposited in the Revenue Sharing
Trust Fund. The license for any Gaming Device shall be canceled if the Gaming
Device authorized by the license is not in commercial operation within twelve months
of issuancc of the license.

Sec. 4.3.2.3. The Tribe shall not conduct any Gaming Activity authorized by
this Compact if the Tribe is more than two quarterly contributions in arrears in its
license fee payments to the Revenue Sharing Trust Fund.

Sec. 4.3.3. Ifrequested to do so by either party after March 7, 2003, but not
later than March 31, 2003, the parties will promptly commence negotiations in good
faith with the Tribe concerning any matters encompassed by Sections 4.3,1 and
* Section 4.3.2, and their subsections.

SEC. 5.0 REVENUE DISTRIBUTION

Sec. 5.1. (a) The Tribe shall make contributions to the Special Distribution
Fund created by the Legislature, in accordance with the following schedule, but only
with respect to the number of Gaming Devices operated by the Tribe on September
1, 1999:

Number of Terminals in Quarterly | Percent of Average Gaming Device

Device Base Net Win
1-200 0%
201 - 500 : 7%
' 7% applied to the excess over 200
501 - 1000 terminals, up to 500 terminals, plus

10% applied to terminals over 500
terminals, up to 1000 terminals.

1000+ 7% applied to excess over 200, up to
500 terminals, plus 10% applied to
terminals over 500, up to 1000
terminals, plus 13% applied to the
excess above 1000 terminals.




(b) The first transfer to the Special Distribution Fund of its share of the gaming
revenue shall made at the conclusion of the first calendar quarter following the second
anniversary date of the effective date of this Compact.

Sec. 5.2. Use of funds. The State’s share of the Gaming Device revenue shall
be placed in the Special Distribution Fund, available for appropriation by the
Legislature for the following purposes: (a) grants, including any administrative costs,
for programs designed to address gambling addiction; (b) grants, including any
administrative costs, for the support of state and local government agencies impacted
by tribal government gaming; (¢) compensation for regulatory costs incurred by the
State Gaming Agency and the state Department of Justice in connection with the
implementation and administration of the Compact; (d) payment of shortfalls that may
. occur in the Revenue Sharing Trust Fund; and (e) any other purposes specified by the
Legislature, It is the intént of the parties that Compact Tribes will be consulted in the
process of identifying purposes for grants made to local governments. '

Sec. 5.3. (a) The quarterly contributions due under Section 5.1 shall be
determined and made not later than the thirtieth (30*) day following the end of each
calendar quarter by first determining the total number of all Gaming Devices operated
by a Tribe during a given quarter ("Quarterly Device Base"). The “Average Device
Net Win” is calculated by dividing the total Net Win from all terminals during the
quarter by the Quarterly Terminal Base.

(b) Any quarterly contribution not paid on or before the date on which such
amount is due shall be deemed overdue. If any quarterly contribution under Section
5.1 is overdue to the Special Distribution Fund, the Tribe shall pay to the Special
Distribution Fund, in addition to the overdue quarterly contribution, interest on such
amount from the date the quarterly contribution was due until the date such quarterly
contribution (together with interest thereon) was actually paid at the rate of 1.0% per
month or the maximum rate permitted by state law, whichever is less. Entitlement to
such interest shall be in addition to any other remedies the State may have.

(c) At the time each quarterly contribution is made, the Tribe shall submit to the
State a report (the “Quarterly Contribution Report”) certified by an authorized
representative of the Tribe reflecting the Quarterly Device Base, the Net Win from all
terminals in the Quarterly Device Base (broken down by Gaming Device), and the
Average Device Net Win.

(d) If the State causes an audit to be made pursuant to subdivision (c), and the
Average Device Net Win for any quarter as reflected on such quarter’s Quarterly
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%oirgz'xbut;onhRep?m is.fougd to be understatfed, the State will promptly notify the
be, an the Tribe will either accept the difference or provide a reconciliation
satisfactory to the State. If the Tribe accepts the difference or does not provide a
reconciliation satisfactory to the State, the Tribe must immediately pay the amount of
the resulting deficiencies in the quarterly contribution plus interest on such amounts
ﬁ'om.the date they were due at the rate of 1.0% per month or the maximum rate
permitted by applicable law, whichever is less.

(e) The Tribe shall not conduct Class III gaming if more than two quarterly
contributions to the Special Distribution Fund are overdue.

Sec. 6.0. LICENSING.

Sec. 6.1. Gaming Ordinance and Regulations. All Gaming Activities conducted
under this Gaming Compact shall, at a minimum, comply with a Gaming Ordinance
duly adopted by the Tribe and approved in accordance with IGRA, and with all rules,
regulations, procedures, specifications, and standards duly adopted by the Tribal
Gaming Agency.

Sec. 6:2. Tribal Ownership, Management, and Control of Gaming Operation.The
Gaming Operations authorized under this Gaming Compact shall be owned solely by
the Tribe.

Sec. 6.3. Prohibition Regarding Minors. (a) Except as provided in subdivision (b),
the Tribe shall not permit persons under the age of 18 years to be present in any room
in which Class ITI Gaming Activities are being conducted unless the person is en-route
to a non-gaming area of the Gaming Facility.

(b) If the Tribe permits the consumption of alcoholic beverages in the Gaming
Facility, the Tribe shall prohibit persons under the age of 21 years from being present
in any area in which Class III gaming activities are being conducted and in which
alcoholic beverages may be consumed, to the extent required by the state Department
of Alcoholic Beverage Control.

Sec. 6.4. Licensing Requirements and Procedures. .

Sec. 6.4.1. Summary of Licensing Principles. All persons in any way connected
with the Gaming Operation or Facility who are required to be licensed or to submit to
a background investigation under IGRA, and any others required to be licensed under
this Gaming Compact, including, but not limited to, all Gaming Employees and
Gaming Resource Suppliers, and any other person having a significant influence over
the Gaming Operation must be licensed by the Tribal Gaming Agency. The parties
intend that the licensing process provided for in this Gaming Compact shall involve
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joint cooperz?tion between .the Tribal Ganiing Agency and the State Gaming Agency,
as more particularly described herein.

Sec. 6.4.2. Gaming Facility. (a) The Gaming Facility authorized by this Gaming
Compact shall be licensed by the Tribal Gaming Agency in conformity with the
requirements of this Gaming Compact, the Tribal Gaming Ordinance, and IGRA. The
license shall be reviewed and renewed, if appropriate, every two years thereafter.
Verification that this requirement has been met shall be provided by the Tribe to the
State Gaming Agency every two years. The Tribal Gaming Agency's certification to
that effect shall be posted in a conspicuous and public place in the Gaming Facility at
all times.

(b) In order to protect the health and safety of all Gaming Facility patrons, guests,
and employees, all Gaming Facilities of the Tribe constructed after the effective date
of this Gaming Compact, and all expansions or modifications to a Gaming Facility in
operation as of the effective date of this Compact, shall meet the building and safety
codes of the Tribe, which, as a condition for engaging in that construction, expansion,
modification, or renovation, shall amend its existing building and safety codes if
necessary, or enact such codes if there are none, so that they meet the standards of
either the building and safety codes of any county within the boundaries of which the
site of the Facility is located, or the Uniform Building Codes, including ail uniform
fire, plumbing, electrical, mechanical, and related codes then in effect provided that
nothing herein shall be deemed to confer jurisdiction upon any county or the State
with respect to any reference to such building and safety codes. Any such
construction, expansion or modification will also comply with the federal Americans
with Disabilities Act, P.L. 101-336, as amended, 42 U.S.C. § 12101 et seq.

(c) Any Gaming Facility in which gaming authorized by this Gaming Compact is
conducted shall be issued a certificate of occupancy by the Tribal Gaming Agency
prior to occupancy if it was not used for any Gaming Activities under IGRA prior to
the effective date of this Gaming Compact, or, if it was so used, within one year
thereafter. The issuance of this certificate shall be reviewed for continuing compliance
every two years thereafter. Inspections by qualified building and safety experts shall
be conducted under the direction of the Tribal Gaming Agency as the basis for issuing
any certificate hereunder. The Tribal Gaming Agency shall determine and certify that,
as to new construction or new use for gaming, the Facility meets the Tribe's building
and safety code, or, as to facilities or portions of facilities that were used for the
Tribe's Gaming Activities prior to this Gaming Compact, that the facility or portions
thereof do not endanger the heaith or safety of occupants or the integrity of the
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Gaming Operation. The Tribe will not oifer Class III gaming in a Facility that is
constructed or maintained in a manner that endangers the health or safety of occupants
or the integrity of the gaming operation. .

(d) The State shall designate an agent or agents to be given reasonable notice of
each inspection by the Tribal Gaming Agency’s experts, which state agents may
accomparny any such inspection. The Tribe agrees to correct any Gaming Facility
condition noted in an inspection that does not meet the standards set forth in
subdivisions (b) and (c). The Tribal Gaming Agency and the State’s designated agent
or agents shall exchange any reports of an inspection within 10 daysafter completion
of the report, which reports shall also be separately and simuitaneously forwarded by
both agencies to the Tribal Chairperson. Upon certification by the Tribal Gaming
Agency’s experts that a Gaming Facility meets applicable standards, the Tribal
Gaming Agency shall forward the experts' certification to the State within 10 days of
issuance. If the State’s agent objects to that certification, the Tribe shall make a good
faith effort to address the State's concerns, but if the State does not withdraw its
objection, the matter will be resolved in accordance with the dispute resolution
provisions of Section 9.0.

Sec. 6.4.3. Suitability Standard Regarding Gaming Licenses.(a) In reviewing an
application for a gaming license, and in addition to any'standards set forth in the Tribal
Gaming Ordinance, the Tribal Gaming Agency shall consider whether issuance of the
license is inimical to public health, safety, or welfare, and whether issuance of the
license will undermine public trust that the Tribe's Gaming Operations, or tribal
government gaming generally, are free from criminal and dishonest elements and
would be conducted honestly. A license may not be issued unless, based on all
information and documents submitted, the Tribal Gaming Agency is satisfied that the
applicant is all of the following, in addition to any other criteria in IGRA or the Tribal
Gaming Ordinance:

~ (a) A person of good character, honesty, and integrity.

(b) A person whose prior activities, criminal record (if any), reputation, habits, and
associations do not pose a threat to the public interest or to the effective regulation and
control of gambling, or create or enhance the dangers of unsuitable, unfair, or illegal
practices, methods, or activities in the conduct of gambling, or in the carrying on of
the business and financial arrangements incidental thereto.

(c) A person who is in all other respects qualified to be licensed as provided in this
Gaming Compact, IGRA, the Tribal Gaming Ordinance, and any other criteria adopted
by the Tribal Gaming Agency or the Tribe. An applicant shall not be found to be
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| unsuite'lble' solel)" on t.he ground that the applif:ant was an employee of a tribal gaming
operation in Cahforr.ua that was conducted prior to the effective date of this Compact.

Sec. 6.4.4.. Ga'mmg Employees. (a) Every Gaming Employee shall obtain, and
tt}eregﬁer maintain current, a ve.xlid tribal gaming license, which shall be subject to
biennial renewal; provided that in accordance with Section 6.4.9, those persons may
be employed on a temporary or conditional basis peading completion of the licensing
process.

(!?) Except as provided in subdivisions (c) and (d), the Tribe will not employ or
continue to employ, any person whose application to the State Gaming Agency for a
determination of suitability, or for a renewal of such a determination, has been denied
or has expired without renewal,

(c) Notwithstanding subdivision (a), the Tribe may retain in its employ a person
~ whose application for a’ determination of suitability, or for a renewal of such a
determination, has been denied by the State Gaming Agency, if: (i) the person holds
a valid and current license issued by the Tribal Gaming Agency that must be renewed
at least biennially; (ii) the denial of the application by the State Gaming Agency is
based solely on activities, conduct, or associations that antedate the filing of the
person’s initial application to the State Gaming Agency for a determination of
suitability; (iii) the person is not an employee or agent of any other gaming operation;
and (iv) the person has been in the continuous employ of the Tribe for at least three
years prior to the effective date of this Compact.

(d) Notwithstanding subdivision (a), the Tribe may employ or retain in its employ
a person whose application for a determination of suitability, or for a renewal of such
a determination, has been denied by the State Gaming Agency, if the person is an
enrolled member of the Tribe, as defined in this subdivision, and if (i) the person
holds a valid and current licenseissued by the Tribal Gaming Agency that must be
renewed at least biennially; (ii) the denial of the application by the State Gaming
- Agency is based solely on activities, conduct, or associations that antedate the filing
of the person’s initial application to the State Gaming Agency for a determination of
suitability; and (iii) the person is not an employee or agent of any other gaming
operation. For purposes of this subdivision, “enrolled member” means a person who
is either (a) certified by the Tribe as having been a member of the Tribe for at least
five (5) years, or (b) a holder of confirmation of membership issued by the Bureau of
Indian Affairs.

(e) Nothing herein shall be construed to relieve any person of the obligation to
apply for a renewal of a determination of suitability as required by Section 6.5.6.
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‘ Sec. 6.4‘.5. .Gaming Resource Supplier. Any Gaming Resource Supplier who
directly or indirectly, provides, has provided, or is deemed likely to provide at leas:t
twenty-five thousand dollars ($25,000) in Gaming Resources in any 12month period
or who has received at least twenty-five thousand dollars ($25,000) in any consecuti\;e
12-month period within the 24-month period immediately preceding anplication, shall
be licensed by the Tribal Gaming Agency prior to the sale, lease, or-distribution, or
further sale, lease, or distribution, of any such Gaming Resources to or in connection
with the Tribe's Operation or Facility. These licenses shall be reviewed at least every
two years for continuing compliance. In connection with such a review, the Tribal
Gaming Agency shall require the Supplier to update all information provided in the
previous application. For purposes of Section 6.5.2, such a review shall be deemed
to constitute an application for renewal. The Tribe shall not enter into, or continue to
. make payments pursuant to, any contract or agreement for the provision of Gaming
Resources with any person whose application to the State Gaming Agency for a
determination of suitability has been denied or has expired without renewal. Any
agreement between the Tribe and a Gaming Resource Supplier shall be deemed to
include a provision for its termination without further liability on the part of the Tribe,
except for the bona fide repayment of all outstanding sums (exclusive of interest)
owed as of, or payment for services or materials received up to, the date of
termination, upon revocation or non-renewal of the Supplier’s license by the Tribal
Gaming Agency based on a determination of unsuitability by the State Gaming
Agency.

Sec. 6.4.6. Financial Sources. Any person extending financing, directly or
indirectly, to the Tribe's Gaming Facility or Gaming Operation shall be licensed by the
Tribal Gaming Agency prior to extending that financing, provided that any person who
is extending financing at the time of the execution of this Compact shall be licensed
by the Tribal Gaming Agency within ninety (90) days of such execution. These
licenses shall be reviewed at least every two years for continuing compliance. In
connection with such a review, the Tribal Gaming Agency shall require the Financial
Source to update all information provided in the previous application. For purposes
of Section 6.5.2, such a review shall be deemed to constitute an application for
renewal. Any agreement between the Tribe and a Financial Source shall be deemed
to include a provision for its termination without further liability on the part of the
Tribe, except for the bona fide repayment of all outstanding sums (exclusive of
interest) owed as of the date of termination, upon revocation or non-renewal of the
Financial Source’s license by the Tribal Gaming Agency based on a determination of
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unsuitability by the State Gaming Agency. The Tribe shall not enter into, ~r continue
to make payments pursuant to, any contract or agreement for the provision of
financing with any person whose application to the State Gaming Agency for a
determination of suitability has been denied or has expired without renewal. A
Gaming Resource Supplier who provides financing exclusively in connection with the
sale or lease of Gaming Resources obtained from that Supplier may be licensed solely
in accordance with licensing procedures applicable, if at all, to Gaming Resource
Suppliers. The Tribal Gaming Agency may, at its discretion, exclude from the
licensing requirements of this section, financing provided by a federally regulated or
state-regulated bank, savings and loan, or other federally- or state-regulated lending
institution; or any agency of the federal, state, or local government; or any investor
who, alone or in conjunction with others, holds less than 10% of any outstanding
indebtedness evidenced by bonds issued by the Tribe. '

Sec. 6.4.7. Processing Tribal Gaming License Applications. Each applicant for a
tribal gaming license shall submit the completed application along with the required
information and an application fee, if required, to the Tribal Gaming Agency in
accordance with the rules and regulations of that agency. At a minimum, the Tribal
Gaming Agency shall require submission and consideration of all information required
under IGRA, including Section 556.4 of Title 25 of the Code of Federal Regulations,
for licensing primary management officials and key employees.For applicants who
are business entities, these licensing provisions shall apply to the entity as well as: (i
each of its officers and directors; (ii) each of its principal management employees,
including any chief executive officer, chief financial officer, chief operating officer,
and general manager; (iii) each of its owners or partners, if an unincorporated
business; (iv) each of its shareholders who owns more than 10 percent of the shares
of the corporation, if a corporation; and (v) each person or entity (other than a
financial institution that the Tribal Gaming Agency has determined does not require
a license under the preceding section) that, alone or in combination with others, has
provided financing in connection with any gaming authorized under this Gaming
Compact, if that person or entity provided more than 10 percent of (a) the start-up
capital, (b) the operating capital over a 12month period, or (c) a combination thereof.

For purposes of this Section, where there is any commonality of the characteristics
identified in clauses (i) to (v), inclusive, between any two or more entities, those
entities may be deemed to be a single entity. Nothing herein precludes the Tribe or
Tribal Gaming Agency from requiring more stringent licensing requirements.
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Sec. 6.4.8. Background Investigations of Applicants. The Tribal Gaming Agency
shall conduct or cause to be conducted all necessary background investigations
reasonably required to determine that the applicant is qualified for a gaming license
under the standards set forth in Section 6.4.3, and to fulfill all requirements for
licensing under [GRA, the Tribal Gaming Ordinance, and this Gaming Compact. The
Tribal Gaming Agency shall not issue other than a temporary license until a
determination is made that those qualifications have been met. In lieu of completing
its own background investigation, and to the extent that doing so does not conflict with
or violate IGRA or the Tribal Gaming Ordinance, the Tribal Gaming Agency may
contract with the State Gaming Agency for the conduct of background investigations,
may rely on a state certification of non-objection previously issued under a gaming
compact involving another tribe, or may rely on a State gaming license previously
issued to the applicant, to fulfill some or all of the Tribal Gaming Agency's
background investigation obligation. An applicant for a tribal gaming license shall be
required to provide releases to the State Gaming Agency to make available to the
Tribal Gaming Agency background information regarding the applicant.The State
Gaming Agency shall cooperate in furnishing to the Tribal Gaming Agency that
information, unless doing so would violate any agreement the State Gaming Agency
has with a source of the information other than the applicant, or would impair or
impede a criminal investigation, or unless the Tribal Gaming Agency cannot provide
sufficient safeguards to assure the State Gaming Agency that the information will
remain confidential or that provision of the information would violate state or federal
law. If the Tribe adopts an ordinance confirming that Article 6 (commencing with
section 11140) of Chapter 1 of Title 1 of Part 4 of the California Penal Code is
applicable to members, investigators, and staff of the Tribal Gaming Agency, and
those members, investigators, and staff thereafter comply with that ordinance, then,
for purposes of carrying out its obligations under this Section, the Tribal Gaming
Agency shall be considered to be an entity entitled to receive state summary criminal
history information within the meaning of subdivision (b)(12) of section 11105 of the
California Penal Code. The California Department of Justice shall provide services
to the Tribal Gaming Agency through the Califomia Law Enforcement
Telecommunications System (CLETS), subject to a determination by the CLETS
advisory committee that the Tribal Gaming Agency is qualified for receipt of such
services, and on such terms and conditions as are deemed reasonable by that advisory

committee.
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Sec. 6.4.9. Temporary Licensing of Gaming Employees. Notwithstanding anything
herein to the contrary, if the applicant has completed a license application i

. pplication in a manner
satisfactory to the Tribal Gaming Agency, and that agency has conducted a
preliminary background investigation, and the investigation or other information held
by that agency does not indicate that the applicant has a criminal history or other
information in his or her background that would either automatically disqualify the
applicant from obtaining a license or cause a reasonable person to investigate further
before issuing a license, or is otherwise unsuitable for licensing, the Tribal Gaming
Agency may issue a temporary license and may impose such specific conditions
thereon pending completion of the applicant's background investigation, as the Tribal
Gaming Agency in its sole discretion shall determine. Special fees may be required
by the Tribal Gaming Agency to issue or maintain a temporary license. A temporary
license shall remain in effect until suspended or revoked, or a final determination is
made on the application. At any time after issuance of a temporary license, the Tribal
Gaming Agency may suspend or revoke it in accordance with Sections 6.5.1 or 6.5.5,
and the State Gaming Agency may request suspension or revocation in accordance
with subdivision (d) of Section 6.5.6. Nothing herein shall be construed to relieve the
Tribe of any obligation under Part 558 of Title 25 of the Code of Federal Regulations.

Sec. 6.5. Gaming License Issuance. Upon completion of the necessary background
investigation, the Tribal Gaming Agency may issue a license on a conditional or
unconditional basis. Nothing herein shall create a property or other right of an
applicant in an opportunity to be licensed, or in a license itself, both of which shall be
considered to be privileges granted to the applicant in the sole discretion of the Tribal
Gaming Agency. ‘ A

Sec. 6.5.1. Denial, Suspension, or Revocation of Licenses. (a) Any application for
a gaming license may be denied, and any license issued may be revoked, if the Tribal
Gaming Agency determines that the application is incomplete or deficient, or if the
applicant is determined to be unsuitable or otherwise unqualified for a gaming license.
Pending consideration of revocation, the Tribal Gaming Agency may suspend a
license in accordance with Section 6.5.5. All rights to notice and hearing shall be
governed by tribal law, as to which the applicant will be notified in writing along with
notice of an intent to suspend or revoke the license.

(b) (i) Except as provided in paragraph (ii) below, upon receipt of notice that the
State Gaming Agency has determined that a person would be unsuitable for licensure
in a gambling establishment subject to the jurisdiction of the State Gaming Agency,
the Tribal Gaming Agency shall promptly revoke any license that has theretofore been

18



issued to the person; provided that the Tribal Gaming Agency may, in its discretion
- re-issue a license to the person following entry of a final judgment reversing the,
determination of the State Gaming Agency in a proceeding in state court conducted
pursuant to section 1085 of the California Civil Code.

(i) Notwithstanding a determination of unsuitability by the State Gaming Agency,
Fhe Tribal Gaming Agency may, in its discretion, decline to revoke a tribal license
;siu:zid;o a person employed by the Tribe pursuant to Section 6.4.4(c) or Section

Sec. 6.5.2. Renewal of Licenses; Extensions; Further Investigation. The term of a
tribal gaming license shall not exceed two years, and application for renewal of a
license must be made prior to its expiration. Applicants for renewal of a license shall
provide updated material as requested, on the appropriate renewal forms, but, at the
" discretion of the Tribal Gaming Agency, may not be required to resubmit historical
data previously submitted or that is otherwise available to the Tribal Gaming Agency.
At the discretion of the Tribal Gaming Agency, an additional background investigation
may be required at any time if the Tribal Gaming Agency determines the need for
further information concerning the applicant's continuing suitability or eligibility for
a license. Prior to renewing a license, the Tribal Gaming Agency shall deliver to the
State Gaming Agency copies of all information and documents received in connection
with the application for renewal.

Sec. 6.5.3. Identification Cards. The Tribal Gaming Agency shall require that all
persons who are required to be licensed wear, in plain view at all times while in the
Gaming Facility, identification badges issued by the Tribal Gaming Agency.
Identification badges must display information including, but not limited to, a
photograph and an identification number that is adequate to enable agents of the Tribal
Gaming Agency to readily identify the person and determine the validity and date of
expiration of his or her license.

Sec. 6.5.4. Fees for Tribal License. The fees for all tribal licenses shall be set by
the Tribal Gaming Agency.

Sec. 6.5.5. Suspension of Tribal License. The Tribal Gaming Agency may
summarily suspend the license of any employee if the Tribal Gaming Agency
determines that the continued licensing of the person or entity could constitute a threat
to the public health or safety or may violate the Tribal Gaming Agency’s licensing or
other standards. Any right to notice or hearing in regard thereto shall be governed by

Tribal law.
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Sec. 6.5.6. State Certification Process. (a) Upon receipt of a completed license
application and a determination by the Tribal Gaming Agency that it intends to issue
the earlier of a temporary or permanent license, the Tribal Gaming Agency shall
transmit to the State Gaming Agency a notice of intent to license the applicant,
togei.:her with.all of th.e following: () a copy of all tribal license application materials
an'd .mformatlon received by the Tribal Gaming Agency from the applicant; (ii) an
original set of fingerprint cards; (iii) a current photograph; and (iv) except to the extent
waived by the State Gaming Agency, such releases of information, waivers, and other
completed and executed forms as have been obtained by the Tribal Gaming Agency.
Except for an applicant for licensing as a non-key Gaming Employee, as defined by
agreement between the Tribal Gaming Agency and the State Gaming Agency, the
Tribal Gaming Agency shall require the applicant also to file an application with the
. State Gaming Agency, prior to issuance of a temporary or permanent tribal gaming
license, for a determination of suitability for licensure under the California Gambling
Control Act. Investigation and disposition of that application shall be governed
entirely by state law, and the State Gaming Agency shall determine whether the
applicant would be found suitable for licensure in a gambling establishment subject
to that Agency’s jurisdiction. Additional information may be required by the State
Gaming Agency to assist it in its background investigation, provided that such State
Gaming Agency requirement shall be no greater than that which may be required of
applicants for a State gaming license in connection withnontribal gaming activities
and at a similar level of participation or employment. A determination of suitability
is valid for the term of the tribal license held by the applicant, and the Tribal Gaming
Agency shall require a licensee to apply for renewal of a determination of suitability
at such time as the licensee applies for renewal of a tribal gaming license.The State
Gaming Agency and the Tribal Gaming Agency (together with tribal gaming agencies
under other gaming compacts) shall cooperate in developing standard licensing forms
for tribal gaming license applicants, on a statewide basis, that reduce or eliminate
duplicative or excessive paperwork, which forms and procedures shall take into
account the Tribe's requirements under IGRA and the expense thereof.

(b) Background Investigations of Applicants.Upon receipt of completed license
application information from the Tribal Gaming Agency, the State Gaming Agency
may conduct a background investigation pursuant to state law to determine whether
the applicant would be suitable to be licensed for association with a gambling
establishment subject to the jurisdiction of the State Gaming Agency. If further
investigation is required to supplement the investigation conducted by the Tribal
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Jaming Agency, the applicant will be required to pay the statutory application fee
charged by the State Gaming Agency pursuant to California Business and Professions
Code section 19?41(a), but any deposit requested by the State Gaming Agency
pursuant to section 19855 of that Code shall take into account reports of the
background investigation already conducted by the Tribal Gaming Agency and the
NIGC, if any. Failure to pay the application fee or deposit may be grounds for denial
of the application by the State Gaming Agency. The State Gaming Agency and Tribal
Gaming Agency shall cooperate in sharing as much background information as
possible, both to maximize investigative efficiency and thoroughness, and to minimize
investigative costs. Upon completion of the necessary background investigation or
other verification of suitability, the State Gaming Agency shall issue a notice to the
Tribal Gaming Agency certifying that the State has determined that the applicant
would be suitable, or that the applicant would be unsuitable, for licensure in a
gambling establishment subject to the jurisdiction of the State Gaming Agency and,
if unsuitable, stating the reasons therefor.

(c) The Tribe shall monthly provide the State Gaming Agency with the name,
badge identification number, and job descriptions of all non-key Gaming Employees.

(d) Prior to denying an application for a determination of suitability, the State
Gaming Agency shall notify the Tribal Gaming Agency and afford the Tribe an
opportunity to be heard. If the State Gaming Agency denies an application for a
determination of suitability, that Agency shall provide the applicant with written notice
of all appeal rights available under state law.

Sec. 7.0. COMPLIANCE ENFORCEMENT.

Sec. 7.1. On-Site Regulation. It is the responsibility of the Tribal Gaming Agency
to conduct on-site gaming regulation and control in order to enforce the terms of this
Gaming Compact, IGRA, and the Tribal Gaming Ordinance with respect to Gaming
Operation and Facility compliance, and to protect the integrity of the Gaming
Activities, the reputation of the Tribe and the Gaming Operation for honesty and
fairness, and the confidence of patrons that tribal govenment gaming in California
meets the highest standards of regulation and internal controls. To meet those
responsibilities, the Tribal Gaming Agency shall adopt and enforce regulations,
procedures, and practices as set forth herein.

Sec. 7.2. Investigation and Sanctions. The Tribal Gaming Agency shall investigate
any reported violation of this Gaming Compact and shall require the Gaming
Operation to correct the violation upon such terms and conditions as the Tribal
Gaming Agency determines are necessary. The Tribal Gaming Agency shall be
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empowereu by thc Tribal Gaming Ordinance to impose fines or other sanctions within
the jurisdiction of the Tribe against gaming licensees or other persons who interfere
with or violate the Tribe's gaming regulatory requirements and obligations under
IGRA, the Tribal Gaming Ordinance, or this Gaming Compact. The Tribal Gaming
Agency shall report significant or continued violations of this Compact or failures to
comply with its orders to the State Gaming Agency.

Sec. 7.3. Assistance by State Gaming Agency. The Tribe may request the
assistance of the State Gaming Agency whenever it reasonably appears that such
assistance may be necessary to carry out the purposes described in Section 7.1, or
otherwise to protect public health, safety, or welfare. If requested by the Tribe or
Tribal Gaming Agency, the State Gaming Agency shall provide requested services to
ensure proper compliance with this Gaming Compact. The State shall be reimbursed
for its actual and reasonable costs of that assistance, if the assistance required
expenditure of extraordinary costs.

Sec. 7.4, Access to Premises by State Gaming Agency; Notification Inspections.
Notwithstanding that the Tribe has the primary responsibility to administer and
enforce the regulatory requirements of this Compact, the State Gaming Agency shall
have the right to inspect the Tribe's Gaming Facility with respect to Class [II Gaming
Activities only, and all Gaming Operation or Facility records relating thereto, subject
to the following conditions:

Sec. 7.4.1. Inspection of public areas of a Gaming Facility may be made at any
time without prior notice during normal Gaming Facility business hours.

Sec. 7.4.2. Inspection of areas of a Gaming Facility not normally accessible to the
public may be made at any time during normal Gaming Facility business hours,
immediately after the State Gaming Agency's authorized inspector notifies the Tribal
Gaming Agency of his or her presence on the premises, presents proper identification,
and requests access to the non-public areas of the Gaming Facility. The Tribal Gaming
Agency, in its sole discretion, may require a member of the Tribal Gaming Agency to
accompany the State Gaming Agency inspector at all times that the State Gaming
Agency inspector is in a non-public area of the Gaming Facility. If the Tribal Gaming
Agency imposes such a requirement, it shall require such member to be available at
all times for those purposes and shall ensure that the member has the ability to gain
immediate access to all non-public areas of the Gaming Facility. Nothing in this
Compact shall be construed to limit the State Gaming Agency to one inspector during

inspections.
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Sec. 7.4.3. (a) Insgection and copying of Gaming Operation papers, books, and
records may occur at any time, immediately after notice to the Tribal Gaming Agency,
during the normal hours of the Gaming Facility’s business office, provided that the
inspection and copying of those papers, books or records shall not interfere with the
normal functioning of the Gaming Operation or Facility.Notwithstanding any other
provision of California law, all information and records that the State Gaming Agency
obtains, inspects, or copies pursuant to this Gaming Compact shall be, and remain, the
property solely of the Tribe; provided that such records and copies may be retained by
the State Gaming Agency as reasonably necessary for completion of any investigation
of the Tribe’s compliance with this Compact.

(b)(i) The State Gaming Agency will exercise utmost care in the preservation of
the confidentiality of any and all information and documents received from the Tribe,
and will apply the highest standards of confidentiality expected under state law to
preserve such information and documents from disclosure. The Tribe mayavail itself
of any and all remedies under state law for improper disclosure of information or
documents. To the extent reasonably feasible, the State Gaming Agency will consult
with representatives of the Tribe prior to disclosure of any documents received from
the Tribe, or any documents compiled from such documents or from information
received from the Tribe, including any disclosure compelled by judicial process, and,
in the case of any disclosure compelled by judicial process, will endeavor to give the
Tribe immediate notice of the order compelling disclosure and a reasonable
opportunity to interpose an objection thereto with the court.

(i) The Tribal Gaming Agency and the State Gaming Agency shall confer and
agree upon protocols for release to other law enforcement agencies of information
obtained during the course of background investigations.

(c) Records received by the State Gaming Agency from the Tribe in compliance
with this Compact, or information compiled by the State Gaming Agency from those
records, shall be exempt from disclosure under the California Public Records Act.

Sec. 7.4.4. Notwithstanding any other provision of this Compact, the State Gaming
Agency shall not be denied access to papers, books, records, equipment, or places
where such access is reasonably necessary to ensure compliance with this Compact.

Sec. 7.4.5. (a) Subject to the provisions of subdivision (b), the Tribal Gaming
Agency shall not permit any Gaming Device to be transported to or from the Tribe’s
land except in accordance with procedures established by agreement between the State
Gaming Agency and the Tribal Gaming Agency and upon at least 10 days’ notice to
the Sheriff’s Department for the county in which the land is located.
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(b) Transportation of a Gaming Device from the Gaming Facility within California

~ is permissible only if: () The final destination of the device is a gaming facility of any

tribe in California that has a compact with the State; (ii) The final destination of the
device is any other state in which possession of the device or devices is made lawful
by state law or by tribal-state compact; (iii) The final destination of the device is
another country, or any state or province of another country, wherein possession of the
device is lawful; or (iv) The final destination is a location within California for testing,
repair, maintenance, or storage by a person or entity that has been licensed by the
Tribal Gaming Agency and has been found suitable for licensure by the State Gaming
Agency.

(c) Gaming Devices transported off the Tribe’s land in violation of this Section
7.4.5 or in violation of any permit issued pursuant thereto is subject to summary

" seizure by California peace officers.

Sec. 8.0. RULES AND REGULATIONS FOR THE OPERATION AND
MANAGEMENT OF THE TRIBAL GAMING OPERATION.

Sec. 8.1. Adoption of Regulations for Operation and Management; Minimum
Standards. In order to meet the goals set forth in this Gaming Compact and required
of the Tribe by law, the Tribal Gaming Agency shall be vested with the authority to
promulgate, and shall promulgate, at a minimum, rules and regulations or
specifications governing the following subjects, and to ensure their enforcement in an
effective manner:

Sec. 8.1.1. The enforcement of all relevant laws and rules with respect to the
Gaming Operation and Facility, and the power to conduct investigations and hearings
with respect thereto, and to any other subject within its jurisdiction.

Sec. 8.1.2. Ensuring the physical safety of Gaming Operation patrons and
employees, and any other person while in the Gaming Facility. Nothing herein shall
be construed to make applicable to the Tribe any state laws, regulations, or standards

“ governing the use of tobacco.

Sec. 8.1.3. The physical safeguarding of assets transported to, within, and from the
Gaming Facility.

Sec. 8.1.4. The prevention of illegal activity from occurring within the Gaming
Facility or with regard to the Gaming Operation, including, but not limited to, the
maintenance of employee procedures and a surveillance system as provided below.

Sec. 8.1.5. The recording of any and all occurrences within the Gaming Facility
that deviate from normal operating policies and procedures (hereafter "incidents").
The procedure for recording incidents shall: (1) specify that security personnel record
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all incidents, regardless of an employee's detertuination that the incident may be
imrnateri:?l (all incidents shall be identified in writing); (2) require the assignment of
a seguentlal number to each report; (3) provide for permanent reporting in indelible
ink in a bound note?ook from which pages cannot be removed and in which entries
are made on each side of each page; and (4) require that each report include, at a
minimum, all of the following:

(a) The record number.

(b) The date.

(¢) The time.

(d) The location of the incident.

(e) A detailed description of the incident.

(f) The persons involved in the incident.

() The security department employee assigned to the incident.

Sec. 8.1.6. The establishment of employee procedures designed to permit detection
of any irregularities, theft, cheating, fraud, or the like, consistent with industry
practice.

Sec. 8.1.7. Maintenance of a list of persons barred from the Gaming Facility who,
because of their past behavior, criminal history, or association with persons or
organizations, pose a threat to the integrity of the Gaming Activities of the Tribe or to
the integrity of regulated gaming within the State.

Sec. 8.1.8. The conduct of an audit of the Gaming Operation, not less than
annually, by an independent certified public accountant, in accordance with the
auditing and accounting standards for audits of casinos of the American Institute of
Certified Public Accountants.

Sec. 8.1.9. Submission to, and prior approval, from the Tribal Gaming Agency of
the rules and regulations of each Class III game to be operated by the Tribe, and of any
changes in those rules and regulations. No Class III game may be played that has not
received Tribal Gaming Agency approval.

Sec. 8.1.10. Addressing all of the following:

(a) Maintenance of a copy of the rules, regulations, and procedures for each game
as played, including, but not limited to, the method of play and the odds and method
of determining amounts paid to winners; :

(b) Specifications and standards to ensure that information regarding the method
of play, odds, and payoff determinations shall be visibly displayed or available to
patrons in written form in the Gaming Facility;
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(‘f) Specifications ensuring that betting limits applicable to any gaming station shall
be displayed at that gaming station;

(d) Proce.dures ensuring that in the event of a patron dispute over the application
of any gaming rule or regulation, the matter shall be handled in accordance with,
industry practice and principles of faimess, pursuant to the Tribal Gaming Ordinance
and any rules and regulations promulgated by the Tribal Gaming Agency.

Sec. 8.1.11. Maintenance of a closed-circuit television surveillance system
consistent with industry standards for gaming facilities of the type and scale operated
by the Tribe, which system shall be approved by, and may not be modified without the
approval of, the Tribal Gaming Agency. The Tribal Gaming Agency shall have current
copies of the Gaming Facility floor plan and closed-circuit television system at all
times, and any modifications thereof first shall be approved by the Tribal Gaming
Agency.

Sec. 8.1.12. Maintenance of a cashier’s cage in accordance with industry standards
for such facilities.

Sec. 8.1.13. Specification of minimum staff and supervisory requirements for each
Gaming Activity to be conducted. »

Sec. 8.1.14. Technical standards and specifications for the operation of Gaming
Devices and other games authorized herein to be conducted by the Tribe, which
technical specifications may be no less stringent than those approved by a recognized
gaming testing laboratory in the gaming industry.

Sec. 8.2. State Civil and Criminal Jurisdiction. Nothing in this Gaming Compact
affects the civil or criminal jurisdiction of the State under Public Law 280 (18 U.S.C.
Sec. 1162; 28 U.S.C. Sec. 1360) or IGRA, to the extent applicable. In addition,
criminal jurisdiction to enforce state gambling laws is transferred to the State pursuant
to 18 U.S.C. § 1166(d), provided that no Gaming Activity conducted by the Tribe
pursuant to this Gaming Compact may be deemed to be a civil or criminal violation
of any law of the State. .

Sec. 8.3. (a) The Tribe shall take all reasonable steps to ensure that members of
the Tribal Gaming Agency are free from corruption, undue influence, compromise,
and conflicting interests in the conduct of their duties under this Compact; shall adopt
a conflict-of-interest code to that end; and shall ensure the prompt removal of any
member of the Tribal Gaming Agency who is found to have acted in a corrupt or
compromised manner.

(b) The Tribe shall conduct a background investigation on a prospective member
of the Tribal Gaming Agency, who shall meet the background requirements of a

26



management contractor under IGRA; provided that, if such official is elcctad through
a tribal election process, that official may not participate in any Tribal Gaming Agency
matters under this Compact unless a background investigation has been concluded and
the official has been found to be suitable. If requested by the tribal government or the
Tribal Gaming Agency, the State Gaming Agency may assist in the conduct of such
a background investigation and may assist in the investigation of any possible
corruption or compromise of a member of the agency.

Sec. 8.4. In order to foster statewide uniformity of regulation of Class III gaming
operations throughout the state, rules, regulations, standards, specifications, and
procedures of the Tribal Gaming Agency in respect to any matter encompassed by
Sections 6.0, 7.0, or 8.0 shall be consistent with regulations adopted by the State
Gaming Agency in accordance with Section 8.4.1. Chapter 3.5 (commencing with
section 11340) of Part 1 of Division 3 of Title 2 of the California Government Code
does not apply to regulations adopted by the State Gaming Agency in respect to tribal
gaming operations under this Section.

Sec. 8.4.1. (a) Except as provided in subdivision (d), no State Gaming Agency
regulation shall be effective with respect to the Tribe’s Gaming Operation unless it has
first been approved by the Association and the Tribe has had an opportunity to review
and comment on the proposed regulation. :

(b) Every State Gaming Agency regulation that is intended to apply to the Tribe
(other than a regulation proposed or previously approved by the Association) shall be
submitted to the Association for consideration prior to submission of the regulation to
the Tribe for comment as provided in subdivision (¢). A regulation that is disapproved
by the Association shall not be submitted to the Tribe for comment unless it is re-
adopted by the State. Gaming Agency as a proposed regulation, in its original or
amended form, with a detailed, written response to the Association’s objections.

(c) Except as provided in subdivision (d), no regulation of the State Gaming
Agency shall be adopted as a final regulation in respect to the Tribe’s Gaming
Operation before the expiration of 30 days after submission of the proposed regulation
to the Tribe for comment as a proposed regulation, and after consideration of the
Tribe’s comments, if any.

(d) In exigent circumstances (e.g., imminent threat to public health and safety), the
State Gaming Agency may adopt a regulation that becomes effective immediately.

Any such regulation shall be accompanied by a detailed, written description of the
exigent circumstances, and shall be submitted immediately to the Association for
consideration. If the regulation is disapproved by the Association, it shall cease to be
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effecti\{e, b.ut ‘may b.e re-adopted by the State Gaming Agency as a proposed
regulation, in its original or amended form, with a detailed, written response to the
Association’s objections, and thereafter submitted to the Tribe for comment as
provided in subdivision (¢).

N (e) The Tribe may object to a State Gaming Agency regulation on the ground that
it is unnecessary, unduly burdensome, or unfairly discriminatory, and may seek repeal
or amendment of the regulation through the dispute resolution process of Section 9.0.

Sec. 9.0. DISPUTE RESOLUTION PROVISIONS.

Sec. 9.1. Voluntary Resolution; Reference to Other Means of Resolution. In
recognition of the government-to-government relationship of the Tribe and the State,
the parties shall make their best efforts to resolve disputes that occur under this
Gaming Compact by good faith negotiations whenever possible.Therefore, without
prejudice to-the right of either party to seek injunctive relief against the other when
circumstances are deemed to require immediate relief, the parties hereby establish a
threshold requirement that disputes between the Tribe and the State first be subjected
to a process of meeting and conferring in good faith in order to foster a spirit of
cooperation and efficiency in the administration and monitoring of performance and
compliance by each other with the terms, provisions, and conditions of this Gaming
Compact, as follows: .

(a) Either party shall give the other, as soon as possible after the event giving rise
to the concern, a written notice setting forth, with specificity, the issues to be resolved.

(b) The parties shall meet and confer in a good faith attempt to resolve the dispute
through negotiation not later than 10 days after receipt of the notice, unless both
parties agree in writing to an extension of time.

(c) If the dispute is not resolved to the satisfaction of the parties within 30 calendar
days after the first meeting, then either party may seek to have the dispute resolved by
an arbitrator in accordance with this section, but neither party shall be required to
agree to submit to arbitration.

(d) Disagreements that are not otherwise resolved by arbitration or other mutually
acceptable means as provided in Section 9.3 may be resolved in theUnited States
District Court where the Tribe’s Gaming Facility is located, or is to be located, and the
Ninth Circuit Court of Appeals (or, if those federal courts lack jurisdiction, in any state
court of competent jurisdiction and its related courts of appeal). The disputes to be
submitted to court action include, but are not limited to, claims of breach or violation
of this Compact, or failure to negotiate in good faith as required by the terms of this
Compact. In no event may. the Tribe be precluded from pursuing any arbitration or
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~ judicial remedy against the State on the grounds that the Tribe has failed to exhaust
its state administrative remedies. The parties agree that, except in the case of

imminent threat to the public health or safety, reasonable efforts will be made to

explore alternative dispute resolution avenues prior to resort to judicial process.

Sec. 9.2. Arbitration Rules. Arbitration shall be conducted in accordance with the
policies and procedures of the Commercial Arbitration Rules of the American
Arbitration Association, and shall be held on the Tribe's land or, if unreasonably
inconvenient under the circumstances, at such other location as the parties may agree.
Each side shall bear its own costs, attorneys' fees, and onehalf the costs and expenses
of the American Arbitration Association and the arbitrator, unless the arbitrator rules
otherwise. Only one neutral arbitrator may be named, unless the Tribe or the State
~ objects, in which case a panel of three arbitrators (one ofwhom is selected by each

party) will be named. The provisions of Section 1283.05 of the California Code of
Civil Procedure shall apply; provided that no discovery authorized by that section may
be conducted without leave of the arbitrator. The decision of the arbitrator shall be in
writing, give reasons for the decision, and shall be binding. Judgment on the award
may be entered in any federal or state court having jurisdiction thereof.

Sec. 9.3. No Waiver or Preclusion of Other Means of Dispute Resolution. This
Section 9.0 may not be construed to waive, limit, or restrict any remedy that is
otherwise available to either party, nor may this Section be construed to preclude,
limit, or restrict the ability of the parties to pursue, by mutual agreement, any other
method of dispute resolution, including, but not limited to, mediation or utilization of
a technical advisor to the Tribal and State Gaming Agencies; provided that neither
party is under any obligation to agree to such alternative method of dispute resolution.

Sec. 9.4. Limited Waiver of Sovereign Immunity. (a) In the event that a dispute is
to be resolved in federal court or a state court of competent jurisdiction as provided
in this Section 9.0, the State and the Tribe expressly consent to be sued therein and
waive any immunity therefrom that they may have provided that:

(1) The dispute is limited solely to issues arising under this Gaming Compact;

(2) Neither side makes any claim for monetary damages (that is, only injunctive,
specific performance, including enforcement of a provision of this Compact requiring
payment of money to one or another of the parties, or declaratory relief is sought); and

(3) No person or entity other than the Tribe and the State is party to the action,
unless failure to join a third party would deprive the court of jurisdiction; provided that
nothing herein shall be construed to constitute a waiver of the sovereign immunity of
either the Tribe or the State in respect to any such third party.
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(b) In the event of intervention by any additional party into any such action without
the consent of the Tribe and the State, the waivers of either the Tribe or the State
provided for herein may be revoked, unlessjoinder is required to preserve the court’s
jurisdiction; provided that nothing herein shall be construed to constitute a waiver of
the sovereign immunity of either the Tribe or the State in respect to any such third
party.

(c¢) The waivers and consents provided for under this Section 9.0 shall extend to
civil actions authorized by this Compact, including, but not limited to, actions to
compel arbitration, any arbitration proceeding herein, any action to confirm or enforce
any judgment or arbitration award as provided herein, and any appellate proceedings
emanating from a matter in which an immunity waiver has been granted. Except as
stated herein or elsewhere in this Compact, no other waivers or consents to be sued,

. either express or implied, are granted by either party.

Sec. 10.0. PUBLIC AND WORKPLACE HEALTH, SAFETY, AND LIABILITY.

Sec. 10.1. The Tribe will not conduct Class III gaming in a manner that endangers
the public health, safety, or weifare; provided that nothing herein shall be construed
to make applicable to the Tribe any state laws or regulations governing the use of
tobacco.

Sec. 10.2. Compliance. For the purposes of this Gaming Compact, the Tribal
Gaming Operation shall:

(a) Adopt and comply with standards no less stringent than state public health
standards for food and beverage handling. The Gaming Operation will allow
inspection of food and beverage services by state or county health inspectors, during
normal hours of operation, to assess compliance with these standards, unless
inspections are routinely made by an agency of the United States government to
ensure compliance with equivalent standards of the United States Public Health
Service. Nothing herein shall be construed as submission of the Tribe to the
jurisdiction of those state or county health inspectors, but any alleged violations of the
standards shall be treated as alleged violations of this Compact.

(b) Adopt and comply with standards no less stringent than federal water quality
and safe drinking water standards applicable in California; the Gaming Operation will
allow for inspection and testing of water quality by state or county health inspectors,
as applicable, during normal hours of operation, to assess compliance with these
standards, unless inspections and testing are made by an agency of the United States
pursuant to, or by the Tribe under express authorization of, federal law, to ensure
compliance with federal water quality and safe drinking water standards. Nothing
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herein shall be construed as submission of the Tribe to the jurisdiction of those state
or county health inspectors, but any alleged violations of the standards shall be treated
as alleged violations of this Compact.

(¢) Comply with the building and safety standards set forth in Section 6.4.

(d) Carry no less than five million doilars ($5,000,000) in public liability insurance
for patron claims, and that the Tribe provide reasonable assurance that those claims
will be promptly and fairly adjudicated, and that legitimate claims will be paid;
provided that nothing herein requires the Tribe to agree to liability for punitive
damages or attorneys' fees. On or before the effective date of this Compact or not less
than 30 days prior to the commencement of Gaming Activities under this Compact,
whichever is later, the Tribe shall adopt and make available to patrons a tort liability
ordinance setting forth the terms and conditions, if any, under which the Tribe waives
immunity to suit for money damages resulting from intentional or negligent injuries
to person or property at the Gaming Facility or in connection with the Tribe’s Gaming
Operation, including procedures for processing any claims for such money damages;
provided that nothing in this Section shall require the Tribe to waive its immunity to
suit except to the extent of the policy limits set out above. .

(e) Adopt and comply with standards no less stringent than federal workplace and
occupational health and safety standards; the Gaming Operation will allow for
inspection of Gaming Facility workplaces by state inspectors, during normal hours of
operation, to assess compliance with these standards, unless inspections are regularly
made by an agency of the United States government to ensure compliance with federal
workplace and occupational health and safety standards. Nothing herein shall be
construed as submission of the Tribe to the jurisdiction of those state inspectors, but
any alleged violations of the standards shall be treated as alleged violations of this

Compact.
(f) Comply with tribal codes and other applicable federal law regarding public

health and safety.

(g) Adopt and comply with standards no less stringent than federal laws and state
laws forbidding employers generally from discriminating in the employment of
persons to work for the Gaming Operation or in the Gaming Facility on the basis of
race, color, religion, national origin, gender, sexual orientation, age, or disability;
provided that nothing herein shall preclude the tribe from giving a preference in
employment to Indians, pursuant to a duly adopted tribal ordinance.

(h) Adopt and comply with standards that are no less stringent than state laws
prohibiting a gaming enterprise from cashing any check drawn against a federal, state,
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county, or c.ity fu.nd, including but not limited to, Social Security, unemployment
insurance, disability payments, or public assistance payments.

(i) Adopt and comply with standards that are no less stringent than state laws, if
any, prohibiting a gaming enterprise from providing, allowing, contracting to provide,
or arranging to provide alcoholic beverages, or food or lodging for no charge or at
red}.lced prices at a gambling establishment or lodging facility as an incentive or
enticement.

(j) Adopt and comply with standards that are no less stringent than state laws, if
any, prohibiting extensions of credit.

(k) Provisions of the Bank Secrecy Act, P.L. 91-508, October 26, 1970, 31 U.S.C.
Sec. 5311-5314, as amended, and all reporting requirements of the Internal Revenue
Service, insofar as such provisions and reporting requirements are applicable to
casinos. .

Sec. 10.2.1. The Tribe shall adopt and, not later than 30 days after the effective
date of this Compact, shall make available on request the standards described in
subdivisions (a)<c) and (e)-(k) of Section 10.2 to which the Gaming Operation is held.
In the absence of a promulgated tribal standard in respect to a matter identified in
those subdivisions, or the express adoption of an applicable federal statute or
regulation in lieu of a tribal standard in respect to any such matter, the applicable state
statute or regulation shall be deemed to have been adopted by the Tribe as the
applicable standard.

Sec. 10.3 Participation in state statutory programs related to employment. (a) In
lieu of permitting the Gaming Operation to participate in the state statutory workers’
compensation system, the Tribe may create and maintain a system that provides
redress for employee work-related injuries through requiring insurance or
self-insurance, which system must include a scope of coverage, availability of an
independent medical examination, right to notice, hearings before an independent
tribunal, 2 means of enforcement against the employer, and benefits comparable to
those mandated for comparable employees under state law. Not later than the
effective date of this Compact, or 60 days prior to the commencement of Gaming
Activities under this Compact, the Tribe will advise the State of its election to
participate in the statutory workers’ compensation system or, alternatively, will
forward to the State all relevant ordinances that have been adopted and all other
documents establishing the system and demonstrating that the system is fully
operational and compliant with the comparability standard set forth above. The parties
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agree that independent contractors doing business with the Tribe must comply with all
state workers’ compensation laws and obligations.

(b) The Tribe agrees that its Gaming Operation will participate in the State's
program for providing unemployment compensation benefits and unemployment
compezsation disability benefits with respect to employees employed at the Gaming
racility, inciuding compliance with the provisions of the California Unemployment
Insurance Code, and the Tribe consents to the jurisdiction of the state agencies charged
with the enforcement of that Code and of the courts of the State of California for
purposes of enforcement.

(c) As a matter of comity, with respect to persons employed at the Gaming Facility,
other than members of the Tribe, the Tribal Gaming Operation shall withhold all taxes
due to the State as provided in the California Unemployment Insurance Code and the
Revenue and Taxation. Code, and shall forward such amounts as provided in said
Codes to the State.

Sec. 10.4. Emergency Service Accessibility. The Tribe shall make reasonable
provisions for adequate emergency fire, medical, and related relief and disaster
services for patrons and employees of the Gaming Facility.

Sec. 10.5. Alcoholic Beverage Service. Standards for alcohol service shall be
subject to applicable law. ’

Sec. 10.6. Possession of firearms shall be prohibited at all times in the Gaming
Facility except for state, local, or tribal security or law enforcement personnel
authorized by tribal law and by federal or state law to possess fire arms at the Facility.

Sec. 10.7. Labor Relations.

Notwithstanding any other provision of this Compact, this Compact shall be null
and void if, on or before October 13, 1999, the Tribe has not provided an agreement
or other procedure acceptable to the State for addressing organizational and
representational rights of Class III Gaming Employees and other employees associated
with the Tribe’s Class Il gaming enterprise, such as food and beverage, housekeeping,
cleaning, bell and door services, and laundry employees at the Gaming Facility or any
related facility, the only significant purpose of which is to facilitate patronage at the
Gaming Facility. '

Sec. 10.8. Off-Reservation Environmental Impacts.

Sec. 10.8.1. On or before the effective date of this Compact, or not less than 90
days prior to the commencement of a Project, as defined herein, the Tribe shall adopt
an ordinance providing for the preparation, circulation, and consideration by the Tribe
of environmental impact reports concerning potential off-Reservation environmental
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impacts of aiy and ali Projects to be commenced on or after the effective date of this
' Compact. In fashioning the environmental protection ordinance, the Tribe will make
a good faith effort to incorporate the policies and purposes of the National
Environmental Policy Act and the California Environmental Quality Act consistent
with the Tribe’s governmental interests.

Sec. 10.8.2. (a) Pricr to commencement of a Project, the Tribe will:

(1) Inform the public of the planned Project;

(2) Take appropriate actions to determine whether the project will have any
significant adverse impacts on the off-Reservation environment;

(3) For the purpose of receiving and responding to comments, submit all
environmental impact reports concerning the proposed Project to the State
Clearinghouse in the Office of Planning and Research and the county board of
supervisors, for distribution to the public.

(4) Consulit with the board of supervisors of the county or counties within which
the Tribe’s Gaming Facility is located, or is to be located, and, if the Gaming Facility
is within a city, with the city council, and if requested by the board or council, as the
case may be, meet with them to discuss mitigation of significant adverse off-
Reservation environmental impacts;

(5) Meet with and provide an opportunity for comment by those members of the
public residing off-Reservation within the vicinity of the Gaming Facility such as
might be adversely affected by proposed Project.

(b) During the conduct of a Project, the Tribe shall:

(1) Keep the board or council, as- the case may be, and potentially affected
members of the public apprized of the project’s progress; and

(2) Make good faith efforts to mitigate any and all such significant adverse off-
Reservation environmental impacts.

(c) As used in Section 10.8.1 and this Section 10.8.2, the term “Project” means any
- expansion or any significant renovation or modification of an existing Gaming
Facility, or any significant excavation, construction, or development associated with
the Tribe’s Gaming Facility or proposed Gaming Facility and the term “environmental
impact reports” means any environmental assessment, environmental impact report,
or environmental impact statement, as the case may be.

Sec. 10.8.3. (a) The Tribe and the State shall, from time to time, meet to review
the adequacy of this Section 10.8, the Tribe’s ordinance adopted pursuant thereto, and
the Tribe’s compliance with its obligations under Section 10.8.2, to ensure that
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significant adverse impacts to the off-Reservation environment resulting from projects
undertaken by the Tribe may be avoided or mitigated.

(b) At any time after January 1, 2003, but not later than March 1, 2003, the State
may request negotiations for an amendment to this Section 10.8 on the ground that, as
it presently reads, the Section has proven to be inadequate to protect the off-
Reservation environunent from significant adverse impacts resulting from Projects
undertaken by the Tribe or to ensure adequate mitigation by the Tribe of significant
adverse off-Reservation environmental impacts and, upon such a request, the Tribe
will enter into such negotiations in good faith.

(c) On or after January 1, 2004, the Tribe may bring an action in federal court
under 25 U.S.C. Sec. 2710(d)}(7XAXi) on the ground that the State has failed to
negotiate in good faith, provided that the Tribe’s good faith in the negotiations shall
. also be in issue. In any such action, the court may consider whether the State’s
invocation of its rights under subdivision (b) of this Section 10.8.3 was in good faith.
If the State has requested negotiations pursuant to subdivision (b) but, as of January
1, 2005, there is neither an agreement nor an order against the State under 25 U.S.C.
Sec. 2710(dX7)(BXiii), then, on that date, the Tribe shall immediately cease
construction and other activities on all projects then in progress that have the potential
to cause adverse off-Reservation impacts, unless and until an agreement to amend this
Section 10.8 has been concluded between the Tribe and the State.

Sec. 11.0. EFFECTIVE DATE AND TERM OF COMPACT.

Sec. 11.1. Effective Date. This Gaming Compact shall not be effective unless and
until all of the following have occurred:

(a) The Compact is ratified by statute in accordance with state law;

(b) Notice of approval or constructive approval is published in the Federal Register

as provided in 25 U.S.C. 2710(dX3)XB); and
(c) SCA 11 is approved by the California voters in the March 2000 general

election.

Sec. 11.2. Term of Compact; Termination.

Sec. 11.2.1. Effective. (a) Once effective this Compact shall be in full force and
effect for state law purposes until December 31, 2020.

(b) Once ratified, this Compact shall constitute a binding and determinative
agreement between the Tribe and the State, without regard to voter approval of any
constitutional amendment, other than SCA 11, that authorizes a gaming compact.

(c) Either party may bring an action in federal court, after providing a sixty (60)
day written notice of an opportunity to cure any alleged breach of this Compact, for
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a declaration that the other party has materially breached this Compact. Upon
issuance of such a declaration, the complaining party may unilaterally terminate this
Compact upon service of written notice on the other party. In the event a federal court
determines that it lacks jurisdiction over such an action, the action may be brought in
the superior court for the county in which the Tribe’s Gaming Facility is located. The
parties expressly waive their immunity to suit for purposes of an action under this
subdivision, subject to the qualifications stated in Section 9.4(a).

Sec. 12.0. AMENDMENTS; RENEGOTIATIONS.

Sec. 12.1. The terms and conditions of this Gaming Compact may be amended at
any time by the mutual and written agreement of both parties.

Sec. 12.2. This Gaming Compact is subject torenegotiation in the event the Tribe
wishes to engage in forms of Class III gaming other than those games authorized
herein and requests renegotiation for that purpose, provided that no suchrenegotfation
may be sought for 12 months following the effective date of this Gaming Compact.

Sec. 12.3. Process and Negotiation Standards. All requests to amend or renegotiate
this Gaming Compact shall be in writing, addressed to the Tribal Chairperson or the
Governor, as the case may be, and shall include the activities or circumstances to be
negotiated, together with a statement of the basis supporting the request. If the request
meets the requirements of this Section, the parties shall.confer promptly and determine
a schedule for commencing negotiations within 30 days of the request. Unless
expressly provided otherwise herein, all matters involving negotiations or other
amendatory processes under Section 4.3.3(b) and this Section 12.0 shall be governed,
controlled, and conducted in conformity with the provisions and requirements of
IGRA, including those provisions regarding the obligation of the State to negotiate in
good faith and the enforcement of that obligation in federal court. The Chairperson of
the Tribe and the Governor of the State are hereby authorized to designate the person
or agency responsible for conducting the negotiations, and shall execute any
documents necessary to do so.

Sec. 12.4. The Tribe shall have the right to terminate this Compact in the event the
exclusive right of Indian tribes to operate Gaming Devices in California is abrogated
by the enactment, amendment, or repeal of a state statute or constitutional provision,
or the conclusive and dispositive judicial construction of a statute or the state
Constitution by a California appellate court after the effective date of this Compact,
that Gaming Devices may lawfully be operated by another person, organization, or
entity (other than an Indian tribe pursuant to a compact) within California.
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Sec. 13.0 NOTICES.
Unless otherwise indicated by this Gaming Compact, all notices required or
authorized to be served shall be served by first-class mail at the following addresses:

Govemor Tribal Chairperson
State Capitol Dry Cre<k Rancheria
Sacramento, California 95814 F.O. Box 607

Geyersville, California 95441

Sec. 14.0. CHANGES IN IGRA. This Gaming Compact is intended to meet the
requirements of IGRA as it reads on the effective date of this Gaming Compact, and
when reference is made to the Indian Gaming Regulatory Act or to an implementing
regulation thereof, the referenced provision is deemed to have been incorporated into
this Compact as if set out in full. Subsequent changes to IGRA that diminish the rights
of the State or the Tribe may not be applied retroactively to alter the terms of this
Gaming Compact, except to the extent that federal law validly mandates that
retroactive application without the State's or the Tribe's respective consent

Sec. 15.0. MISCELLANEOUS.

Sec. 15.1. Third Party Beneficiaries. Except to the extent expressly provided under
this Gaming Compact, this Gaming Compact is not intended to, and shall not be
construed to, create any right on the part of a third party to bring an action to enforce
any of its terms.

Sec. 15.2. Complete agreement; revocation of prior requests to negotiate. This
Gaming Compact, together with all addenda and approved amendments, sets forth the
full and complete agreement of the parties and supersedes any prior agreements or
understandings with respect to the subject matter hereof.

Sec. 15.3. Construction. Neither the presence in another tribal-state compact of
language that is not included in this Compact, nor the absence in this Compact of
language that is present in another tribal-state compact shall be a factor in construing
the terms of this Compact.

Sec. 15.4. Most Favored Tribe. If, after the effective date of this Compact, the
State enters into a Compact with any other tribe that contains more favorable
provisions with respect to any provisions of this Compact, the State shall, at the
Tribe’s request, enter into the preferred compact with the Tribe as a superseding
substitute for this Compact; provided that the duration of the substitute compact shall
not exceed the duration of this Compact.
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Sec. 15.6. Representations.

By entering into this Compact, the Tribe expressly represents that, as of the date
of the Tribe’s execution of this Compact: (a) the undersigned has the authority to
execute this Compact on behalf of his or her tribe and will provide written proof of
such authority and ratification of this Compact by the triba! governing body no later
than October 9, 1999; (b) the Tribe is () recognized as eligible by the Secretary of the
Interior for special programs and services provided by the United States to Indians
because of their status as Indians, and (ii) recognized by the Secretary of the [nterior
as possessing powers of self-government. In entering into this Compact, the State
expressly relies upon the foregoing representations by the Tribe, and the State’s entry
into the Compact is expressly made contingent upon the truth of those representations
as of the date of the Tribe’s execution of this Compact. Failure to provide written
proof of authority to execute this Compact or failure to provide written proof of
ratification by the Tribe’s governing body will give the State the opportunity to declare
this Compact null and void.

IN WITNESS WHEREOF, the undersigned sign this Compact on behalf
of the State of California and the Dry Creek Rancheria.

Done at Sacramento, California, this 10" day of September 1999.

STATE OF CALIFORNIA DRY CREEK RANCHERIA
mﬁu‘l \b o ﬁ%m W
J TS
By Gray Davis By Gregg Cordova
Governor of the State of California Chairperson of the Dry Creek
Rancheria
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By Bill Jones
Secretary of State, State of California
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Consistent with 25 U.S.C.A. Sec. 2710 (d)(8), the Compact between the Sovc.eign
Nation of the Dry Creek Rancheria of Pomo Indians of California and the Sovereign
State of California dated September 10, 1999, is hereby approved on this_S"™  day
of Mo , 2000, by the Assistant Secretary - Indian Affairs, United States
Department of the Interior.

UNITED STATES DEPARTMENT OF THE INTERIOR

Hlond

in Gover
sistant Sec




ADDENDUM "A"” TO TRIBAL-STATE GAMING COMPACT
BETWEEN THE DRY CREEK RANCHERIA OF POMO INDIANS
AND THE STATE OF CALIFORNIA -

Modification No. 1
Section 6.4.4(d) is modified to read as follows:

Section 6.4.4(d) is modified to read as follows:

(d) (1) Notwithstanding subdivision (a), the Tribe may employ or retain in its
employ a person whose application for a determination of suitability, or for a
renewal of such a determination, has been denied by the State Gaming Agency, if
the person is an enrolled member of the Tribe, as defined in this subdivision, and if
&) (A) the person holds a valid and current license issued by the Tribal Gaming
Agency that must be renewed at least biennially;£) (B) the denial of the
application by the State Gaming Agency is based solely on activities, conduct, or
associations that antedate the filing of the person’s initial application to the State
Gaming Agency for a determination of suitability; and<ié) (C) the person is not an
employee or agent of any other gaming operation.

(2) For purposes of this subdivision, “enrolled member” means a person who
is either: &) (A) a person certified by the Tribe as having been a member of the
Tribe for at least five (5) years; &) (B) a holder of confirmation of membership
issued by the Bureau of Indian Affairs; or (C), if the Tribe has 100 or more enrolled
members as of the date of execution of this Compact, a person certified by the
Tribe as being a member pursuant to criteria and standards specified in a tribal
Constitution that has been approved by the Secretary of the Interior.

Modification No. 2
Section 8.4.1(e) is modified to read as follows:

(¢) The Tribe may object to a State Gaming Agency regulation on the ground
that it is unnecessary, unduly burdensome, conflicts with a published final
regulation of the NIGC, or is unfairly discriminatory, and may seek repeal or
amendment of the regulation through the dispute resolution process of Section 9.0;
provided that, if the regulation of the State Gaming Agency conflicts with a final
published regulation of the NIGC, the NIGC regulation shall govern pending
conclusion of the dispute resolution process.
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Modification No. 3
Section 12.2 is modified to read as follows:

Sec. 12.2. (a) This Gaming Compact is subject to renegotiation in the event
the Tribe wishes to engage in forms of Class III gaming other than those games
authonized herein and requests renegotiation for that purpose, provided that no such
renegotiation may be sought for 12 months following the effective date of this
Gaming Compact.

(b) Nothing herein shall be construed to constitute a waiver of any rights
under IGRA in the event of an expansion of the scope of permissible gaming
resulting from a change in state law.

Modification No. 4
Section 11.2.1(a) is modified to read:

Sec. 11.2.1. Effective. (a) Once effective this Compact shall be in full force
and effect for state law purposes until December 31, 2020. No sooner than eighteen

(18) months prior to the aforementioned termination date, either party may request

the other party to enter into negotiations to extend this Compact or to enter into a
new compact. If the parties have not agreed to extend the date of this Compact or

entered into a new compact by the termination date, this Compact will automatically
be extended to June 30, 2022, unless the parties have agreed to an earlier

termination date.

Modification No. 5
Section 12.4 is modified to read as follows:

he-right to-terminate-this-Compeet-In the

-

Sec. 12.4, The-Tribe-shall-have-the-rightte inate-t OPa
event the exclusive right of Indian tribes to operate Gaming Devices in California is
abrogated by the enactment, amendment, or repeal of a state statute or constitutional
provision, or the conclusive and dispositive judicial construction of a statute or the
state Constitution by a California appellate court after the effective date of this
Compact, that Gaming Devices may lawfully be operated by another person,
organization, or entity (other than an Indian tribe pursuant to a compact) within
California, the Tribe shall have the right to: (i) termination of this Compact, in
which case the Tribe will lose the right to operate Gaming Devices and other Class

111 gaming, or (ii) continue under the Compact with an entitlement to a reduction of
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the rates specified in Section 5.1(a) following conclusion of negotiations, to provide
for (a) compensation to the State for actual and reasonable costs of regulation. as
determined by the state Department of Finance; (b) reasonable payments to local

governments impacted by tribal government gaming; (c) grants for programs
designed to address gambling addiction; (d) and such assessments as may be

permissible at such time under federal law.

Modification No. 6
Section 10.2(d) is modified to read as follows:

(d) Carry no less than five million dollars ($5,000,000) in public liability
insurance for patron claims, and that the Tribe shall request its insurer to provide
reasonable-assurance-that-those-claims-will-be promptly and fairly adjudieated;-and
that-legitimate-claims-witl-be-paid settle all valid claims; provided that nothing

herein requires the Tribe to agree to liability for punitive damages, any intentional
acts not covered by the insurance policy, or attorneys' fees. On or before the

effective date of this Compact or not less than 30 days prior to the commencement
of Gaming Activities under this Compact, whichever is later, the Tribe shall adopt
and make available to patrons a tort liability ordinance setting forth the terms and
conditions, if any, under which the Tribe waives immunity to suit for money
damages resulting from intentional or negligent injuries to person or property at the
Gaming Facility or in connection with the Tribe's Gaming Operation, including
procedures for processing any claims for such money damages; provided that
nothing in this Section shall require the Tribe to waive its immunity to suit except
to the extent of the policy limits and insurance coverage set out above.

Modification No. 7
Section 10.2(k) is modified to read as follows:

(k) Comply with provisions of the Bank Secrecy Act, P.L. 91-508, October
26, 1970, 31 U.S.C. Sec. 5311-5314, as amended, and all reporting requirements of
the Internal Revenue Service, insofar as such provisions and reporting requirements

are applicable to casinos.



| ‘IN WITNESS WHEREOF, the undersigned sign this Addendum on
behalf of the State of California and the Dry Creek Rancheria of Pomo Indians.

STATE OF CALIFORNIA DRY CREEK RANCHERIA OF
POMO INDIANS
s / Lorilie Fakhouri Vice Chairperson
By Gray Davis By Gregg Cordova
. Governor of the State of California Chairperson of the Dry Creek
: . Rancheria of Pomo Indians
Executed this 8" day of October, Executed this 26™ day of September,
1999, at Sacramento, California. 1999, at Geyserville, California.



Am% l/&/\r\\ s

By Bill Jones
Secretary of State, State of California

1
111
/'//
iy
111
ay
il
/11
11/
/11
{1/
111

i1/



ADDENDUM “B” TO TRIBAL-STATE GAMING COMPACT
BETWEEN THE DRY CREEK RANCHERIA OF POMO INDIANS
AND THE STATE OF CALIFORNIA

In compliance with Section 10.7 of the Compact, the Tribe agrees to
adopt an ordinance identical to the Model Tribal Labor Relations Ordinance
attached hereto, and to notify the State of that adoption no later than October
12, 1999. If such notice has not been received by the State by October 13,
1999, this Compact shall be null and void. Failure of the Tribe to maintain the
Ordinance in effect during the term of this Compact shall constitute a material
breach entitling the State to terminate this Compact. No amendment of the
Ordinance shall be effective unless approved by the State.

Attachment: Model Tribal Labor Relations Ordinance.

IN WITNESS WHEREOF, the undersigned sign this Addendum
on behalf of the State of California and the Dry Creek Rancheria of Pomo
Indians.

STATE OF CALIFORNIA DRY CREEK RANCHERIA OF
POMO INDIANS

D anDais it bl

By Gray Davis /By Gregg Cordova

Governor of the State of California Chairperson of the Dry Creek
Rancheria of Pomo Indians

Lorilie Fakhouri  Vice Chairperson

Executed this 8" day of October,
1999, at Sacramento, California. Executed this 26™ day of September,
1999, at Geyserville, California.
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Ociober 4, 1999

The Honorable Gray Davis
Govemor, State of California
State Capitol Building
Sacramento, California 95814

RE: Notice of Adoption of Model Tribal Labor Relations Ordinance

Dear Governor Davis:

This will certify that on September 26, 1999, the Dry Creek Rancheria of Pomo [ndians,
at a duly called meeting of the General Membership, passed Resolution No. 99-09-024, adopting
the Model Tribal Labor Relations Ordinance dated September 14, 1999, (per Addendum "B"), to
become effective as of the effective date of the Compact and adopted in accordance with the
terms set forth in Section | of said Ordinance.

Unless we hear from your office immediately, we will assﬁrnc that this is in full
compliance with Section 10.7 of the Compact.

Sincerely,
%@“‘*

Gregg Cordova

Tribal Chairman

Dry Creek Rancheria of Pomo Indians



ATTEST: %W}“&

By Bill Jones
Secretary of State, State of California




ATTACHMENT TO
ADDENDUM B
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TRIBAL LABOR RELATIONS ORDINANCE
September 14, 1999

Section 1: Threshold of applicability

(a) Any tribe with 250 or more persons employed in a tribal casino
and related facility shall adopt this Tribal Labor Relations Ordinance (TLRO
or Ordinance). For purposes of this ordinance, a “tribal casino” is one in
which class III gaming is conducted pursuant to a tribal-state compact. A
“related facility” is one for which the only significant purpose is to facilitate
patronage of the class III gaming operations.

(b) Any tribe which does not operate such a tribal casino as of
September 10, 1999, but which subsequently opens a tribal casino, may
delay adoption of this ordinance until one year from the date the number of
employees in the tribal casino or related facility as defined in 1(a) above
exceeds 250. '

(c) Upon the request of a labor union, the Tribal Gaming Commission
shall certify the number of employees _in a tribal casino or other related
facility as defined in 1(a) above. Either party may dispute the certification
of the Tribal Gaming Commission to the Tribal Labor Panel.

Section 2: Definition of Eligible Employees

(a) The provisions of this ordinance shall apply to any person
(hereinafter “Eligible Employee”) who is employed within a tribal casino in
which Class III gaming is conducted pursuant to a tribal-state compact or
other related facility, the only significant purpose of which is to facilitate
patronage of the Class III gaming operations, except for any of the
following:

(1) any employee who is a supervisor, defined as any individual
having authority, in the interest of the tribe and/or employer, to hire,
transfer, suspend, lay off, recall, promote, discharge, assign, reward, or
discipline other employees, or responsibility to direct them or to adjust their
grievances, or effectively to recommend such action, if in connection with
the foregoing the exercise of such authority is not of a merely routine or
clerical nature, but requires the use of independent judgment;

(2) any employee of the Tribal Gaming Commission;
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(3) any employee of the security or surveillance department, other
than those who are responsible for the technical repair and maintenance of
equipment;

(4) any cash operations employee who is a “cage” employee or money
counter; or

(5) any dealer.

Section 3: Non-interference with regulatory or security activities

Operation of this Ordinance shall not interfere in any way with the

‘duty of the Tribal Gaming Commission to regulate the gaming operation in

accordance with the Tribe’s National Indian Gaming Commission-approved
gaming ordinance. Furthermore, the exercise of rights hereunder shall in no
way interfere with the tribal casino’s surveillance/security systems, or any
other internal controls system designed to protect the integrity of the tribe’s
gaming operations. The Tribal Gaming Commission is specifically excluded
from the definition of tribe and its agents. ~

Section 4; Eligible Employees free to engage in or refrain from
concerted activity

Eligible Employees shall have the right to self-organization, to form,
to join, or assist employee organizations, to bargain collectively through
representatives of their own choosing, to engage in other concerted activities
for the purpose of collective bargaining or other mutual aid or protection,
and shall also have the right to refrain from any or all such activities.

Section 5: Unfair Labor Practices for the tribe

It shall be an unfair labor practice for the tribe and/or employer or

their agents:
(1) to interfere with, restrain or coerce Eligible Employees in the

exercise of the rights guaranteed herein; ‘
(2) to dominate or interfere with the formation or administration of

any labor organization or contribute financial or other support to it, but this
does not restrict the tribe and/or employer and a certified union from

agreeing to union security or dues checkoff;
(3) to discharge or otherwise discriminate against an Eligible

Employee because s/he has filed charges or given testimony under this
Ordinance;
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(4) to refuse to bargain collectively with the representatives of
Eligible Employees.

Section 6: Unfair Labor Practices for the union

It shall be an unfair labor practice for a labor organization or its
agents:

(1) to interfere, restrain or coerce Eligible Employees in the exercise
of the rights guaranteed herein;

(2) to engage in, or to induce or encourage any individual employed
by any person engaged in commerce or in an industry affecting commerce to
engage in, a strike or a primary or secondary boycott or a refusal in the
course of his employment to use, manufacture, process, transport or
otherwise handle or work on any goods, articles, materials, or commodities
or to perform any services; or to threaten, coerce, or restrain any person
engaged in commerce or in an industry affecting commerce or other terms
and conditions of employment. This section does not apply to section 11;

(3) to force or require the tribe and/or employer to recognize or
bargain with a particular labor organization as the representative of Eligible
Employees if another labor organization has been certified as the
representative of such Eligible Employees under the provisions of this
TLRO; ' '

(4) to refuse to bargain collectively with the tribe and/or employer,
provided it is the representative of Eligible Employees subject to the
provisions herein; :

(5) to attempt to influence the outcome of a tribal governmental
election, provided, however, that this section does not apply to tribal

members.
Section 7: Tribe and union right to free speech

The tribe’s and union’s expression of any view,-argument or
opinion or the dissemination thereof, whether in written, printed, graphic or
visual form, shall not constitute or be evidence of interference with, restraint
or coercion if such expression contains no threat of reprisal or force or

promise of benefit.

Section 8: Access to Eligible Employees
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(a) Access shall be granted to the union for the purposes of organizing
Eligible Employees, provided that such organizing activity shall not interfere
with patronage of the casino or related facility or with the normal work
routine of the Eligible Employees and shall be done on non-work time in
non-work areas that are designated as employee break rooms or locker
rooms that are not open to the public. The tribe may require the union and
or union organizers to be subject to the same licensing rules applied to
individuals or entities with similar levels of access to the casino or related
facility, provided that such licensing shall not be unreasonable,

_discriminatory, or designed to impede access.

(b) The Tribe, in its discretion, may also designate additional
voluntary access to the Union in such areas as employee parking lots and
non-Casino facilities located on tribal lands.

(c) In determining whether organizing activities potentially interfere
with normal tribal work routines, the union’s activities shall not be permitted
if the Tribal Labor Panel determines that they compromise the operation of

the casino:
(1) security and surveillance systems throughout the casino, and

reservation;

(2) access limitations designed to ensure security;

(3) internal controls designed to ensure security;

(4) other systems designed to protect the integrity of the tribe’s
gaming operations, tribal property and/or safety of casino personnel, patrons,
employees or tribal members, residents, guests or invitees.

(d) The tribe shall provide to the union, upon a thirty percent (30%)
showing of interest to the Tribal Labor Panel, an election eligibility list
containing the full first and last name of the Eligible Employees within the
sought after bargaining unit and the Eligible Employees’ last known address
within ten (10) working days. Nothing herein shall preclude a tribe from
voluntarily providing an election eligibility list at an earlier point of a union

organizing campaign.

(¢) The tribe agrees to facilitate the dissemination of information
from the union to Eligible Employees at the tribal casino by allowing
posters, leaflets and other written materials to be posted in non-public
employee break areas where the tribe already posts announcements
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pertaining to Eligible Employees. Actual posting of such posters, notices,
and other materials, shall be by employees desiring to post such materials.

Section 9: Indian preference explicitly permitted

Nothing herein shall preclude the tribe from giving Indian
preference in employment, promotion, seniority, lay-offs or retention to
members of any federally recognized Indian tribe or shall in any way affect
the tribe’s right to follow tribal law, ordinances, personnel policies or the

.tribe’s customs or traditions regarding Indian preference in employment,

promotion, seniority, lay-offs or retention. Moreover, in the event of a
conflict between tribal law, tribal ordinance or the tribe’s customs and
traditions regarding Indian preference and this Ordinance, the tribal law,
tribal ordinance or the tribe’s customs and traditions shall govern.

Section 10: Secret ballot elections required

(a) Dated and signed authorized cards from thirty percent (30%) or
more of the Eligible Employees within the bargaining unit verified by the
elections officer will result in a secret ballot election to be held within 30
days from presentation to the elections officer.

(b) The election shall be conducted by the election officer. The
election officer shall be a member of the Tribal Labor Panel chosen pursuant
to the dispute resolution provisions herein. All questions concerning
representation of the tribe and/or Employer’s Eligible Employees by a labor
organization shall be resolved by the election officer. The election officer
shall be chosen upon notification by the labor organization to the tribe of its
intention to present authorization cards, and the same election officer shall
preside thereafter for all proceedings under the request for recognition;
provided however that if the election officer resigns, dies or is incapacitated
for any other reason from performing the functions of this office, a substitute
election officer shall be selected in accordance with the dispute resolution

provisions herein.

(c) The election officer shall certify the labor organization as the
exclusive collective bargaining representative of a unit of employees if the
labor organization has received the majority of votes by employees voting in
a secret ballot election that the election officer determines to have been
conducted fairly. If the election officer determines that the election was
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conducted unfairly due to misconduct by the tribe and/or employer or union
the election officer may order a re-run election. If the election officer ’
determines that there was the commission of serious Unfair Labor Practices
by the tribe that interfere with the election process and preclude the holding
of a fair election, and the labor organization is able to demonstrate that it had
the support of a majority of the employees in the unit at any point before or
during the course of the tribe’s misconduct, the election officer shall certify
the labor organization.

(d) The tribe or the union may appeal any decision rendered after
the date of the election by the election officer to a three (3) member panel of
the Tribal Labor Panel mutually chosen by both parties.

(e) A union ‘which loses an election and has exhausted all dispute
remedies related to the election may not invoke any provisions of this labor
ordinance at that particular casino or related facility until one year after the

election was lost.

Section 11: Collective bargaining impasse

Upon recognition, the tribe and the union will negotiate in
good faith for a collective bargaining agreement covering bargaining unit
employees represented by the union. If collective bargaining negotiations
result in impasse, and the matter has not been resolved by the tribal forum
procedures sets forth in Section 13 (b) governing resolution of impasse
within sixty (60) working days or such other time as mutually agreed to by
the parties, the union shall have the right to strike. Strike-related picketing
shall not be conducted on Indian lands as defined in 25 U.S.C. Sec. 2703 (4).

Section 12: Decertification of bargaining agent

(a) The filing of a petition signed by thirty percent (30%) or more
of the Eligible Employees in a bargaining unit seeking the decertification of
a certified union, will result in a secret ballot election to be held 30 days

from the presentation of the petition.

(b) The election shall be conducted by an election officer. The
election officer shall be a member of the Tribal Labor Panel chosen pursuant
to the dispute resolution provisions herein. All questions concerning the
decertification of the labor organization shall be resolved by an election
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officer. The election officer shall be chosen upon notification to the tribe.
and the union of the intent of the employees to present a decertification
petition, and the same election officer shall preside thereafter for all
pioceedings under the request for decertification; provided however that if
the election officer resigns, dies or is incapacitated for any other reason from
performing the functions of this office, a substitute election officer shall be
selected in accordance with the dispute resolution provisions herein.

(c) The election officer shall order the labor organization

.decertified as the exclusive collective bargaining representative if a majority

of the employees voting in a secret ballot election that the election officer
determines to have been conducted fairly vote to decertify the labor
organization. If the election officer determines that the election was
conducted unfairly due to misconduct by the tribe and/or employer or the
union the election officer may order a re-run election or dismiss the

decertification petition.

(d) A decertification proceeding may not begin until one (1) year
after the certification of a labor union if there is no collective bargaining
agreement. Where there is a collective bargaining agreement, a
decertification petition may only be filed no more than 90 days and no less
than 60 days prior to the expiration of a collective bargaining agreement. A
decertification petition may be filed anytime after the expiration of a
collective bargaining agreement. '

() The tribe or the union may appeal any decision rendered after
the date of the election by the election officer to a three (3) member panel of
the Tribal Labor Panel mutually chosen by both parties.

Section 13: Binding dispute resolution mechanism

(a) All issues shall be resolved exclusively through the binding
dispute resolution mechanisms herein, with the exception of a collective
bargaining negotiation impasse, which shall only go through the first level of
binding dispute resolution.

(b) The first level of binding dispute resolution for all matters
related to organizing, election procedures, alleged unfair labor practices, and
discharge of Eligible Employees shall be an appeal to a designated tribal

. forum such as a Tribal Council, Business Committee, or Grievance Board.
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The parties agree to pursue in good faith the expeditious resolution of these
matters within strict time limits. The time limits may not be extended
without the agreement of both parties. In the absence of a mutually
satisfactory resolution, either party may proceed to the independent binding
dispute resolution set forth below. The agreed upon time limits are set forth
as follows:

(1) All matters related to organizing, election procedures and
alleged unfair labor practices prior to the union becoming certified as the

.collective bargaining representative of bargaining unit employees, shall be

resolved by the designated tribal forum within thirty (30) working days.

(2) All matters after the union has become certified as the
collective bargaining representative and relate specifically to impasse during
negotiations, shall be resolved by the designated tribal forum within sixty
(60) working days;

_ (c) The second level of binding dispute resolution shall be a
resolution by the Tribal Labor Panel, consisting of ten (10) arbitrators
appointed by mutual selection of the parties which panel shall serve all tribes
that have adopted this ordinance. The Tribal Labor Panel shall have
authority to hire staff and take other actions necessary to conduct elections,
determine units, determine scope of negotiations, hold hearings, subpoena
witnesses, take testimony, and conduct all other activities needed to fulfill its
obligations under this Tribal Labor Relations Ordinance.

(1) Each member of the Tribal Labor Panel shall have relevant
experience in federal labor law and/or federal Indian law with preference
given to those with experience in both. Names of individuals may be
provided by such sources as, but not limited to, Indian Dispute Services,
Federal Mediation and Conciliation Service, and the American Academy of
Arbitrators. '

(2) Unless cither party objects, one arbitrator from the Tribal
Labor Panel will render a binding decision on the dispute under the
Ordinance. If either party objects, the dispute will be decided by a three-
member panel of the Tribal Labor Panel, which will render a binding
decision. In the event there is one arbitrator, five (5) Tribal Labor Panel-
names shall be submitted to the parties and each party may strike no more
that two (2) names. In the event there is a three (3) member panel, seven (7)
TLP names shall be submitted to the parties and each party may strike no
more than two (2) names. A coin toss shall determine which party may
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strike the first name. The arbitrator will generally follow the American
Arbitration Association’s procedural rules relating to labor dispute
resolution. The arbitrator or panel must render a written, binding decision
that complies in all respects with the provisions of this Ordinance.

(d) Under the third level of binding dispute resolution, either party
may seek a motion to compel arbitration or a motion to confirm an
arbitration award in Tribal Court, which may be appealed to federal court. If
the Tribal Court does not render its decision within 90 days, or in the event

‘there is no Tribal Court, the matter may proceed directly to federal court. In

the event the federal court declines jurisdiction, the tribe agrees to a limited
waiver of its sovereign immunity for the sole purpose of compelling
arbitration.or confirming an arbitration award issued pursuant to the
Ordinance in the appropriate state superior court. The parties are free to put
at issue whether or not the arbitration award exceeds the authority of the

Tribal Labor Panel.
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